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Dec. 3, 2012 
To: Mr. Ken Blodgett 
Surface Transportation Board 
Comments for Environmental Filing, Docket No. FD 30186 
 
Dear Mr. Blodgett, 
 
 I am a resident of Montana and am writing to ask you to please reject the new 
Tongue River Railroad under consideration to be built here in our state. The proposed 
coal strip mine on the Otter Creek coal tracts will be the largest strip mine developed in 
Montana and will have nothing but devastating effects on our state. Arch Coal Company 
has already stated that over 50 million tons per annum will be mined and shipped through 
Montana via the new railroad line and sold exclusively to Asia to be burned in coal 
plants. Exporting coal means more global warming pollution. Here in Montana we are 
having unseasonably warm weather and practically had no winter at all last year. I think it 
is becoming more apparent every year that we need to burn less fossil fuel and start 
thinking about the impacts of our actions. We have actually started to make headway here 
in the US cutting our carbon emissions but will totally lose any and all progress made 
here by supporting more coal burning overseas. We cannot support the runaway energy 
needs of China and Asia by mining and selling them our own resources. It is always a 
possibility that we may need those resources ourselves someday.  

 Coal dust, a byproduct of coal mining and coal transportation in open train cars, 
also threatens our health. Each open train car can lose up to 500 lbs. of coal dust en route 
and this coal dust ends up in our air and water. It pollutes and destroys wildlife habitat, 
poisons lakes and streams creating “dead zones” where nothing can live, and exposes 
everyone to harmful heavy metals such as lead, mercury, and selenium. These can cause 
cancer, infant mortality, asthma, wheezing, and heart attacks just to name a few maladies.  

The Tongue River Valley is a pristine agricultural area. It is home to family- 
owned farms and ranches that have preserved a way of life for generations. Building and 
operating the Tongue River Railroad through this beautiful corridor would severely 
damage property values, destroy productive hay fields and pastures, cause destruction of 
wildlife habitat and the animals themselves, and pollute the beautiful Tongue River and 
everything else along the way.  
 Please consider that much of the information in the environmental impact 
statement is also from the 1970’s and fails to address the cumulative energy development 
impacts. We have progressed a long way in the last 40 years towards better ways of 
producing energy. It is time to move away from mining and burning coal. For the well 
being of our children and future generations we need to focus more on clean energy and 
stop allowing corporate giants like Arch Coal to destroy the pristine land we still possess 
at the expense of short term profits.  PLEASE DO NOT ALLOW THE TONGUE 
RIVER RAILROAD TO BE BUILT. Thank you for considering my comments. 
 
Holly Johnston 
1022 Winchester Rd 
Bozeman MT 59715 
406-580-7117 



  
 



Dec. 3, 2012 
To: Mr. Ken Blodgett 
Surface Transportation Board 
Comments for Environmental Filing, Docket No. FD 30186 
 
Dear Mr. Blodgett, 
 
 I am a resident of Montana and am writing to ask you to please reject the new 
Tongue River Railroad under consideration to be built here in our state. The proposed 
coal strip mine on the Otter Creek coal tracts will be the largest strip mine developed in 
Montana and will have nothing but devastating effects on our state. Arch Coal Company 
has already stated that over 50 million tons per annum will be mined and shipped through 
Montana via the new railroad line and sold exclusively to Asia to be burned in coal 
plants. Exporting coal means more global warming pollution. Here in Montana we are 
having unseasonably warm weather and practically had no winter at all last year. I think it 
is becoming more apparent every year that we need to burn less fossil fuel and start 
thinking about the impacts of our actions. We have actually started to make headway here 
in the US cutting our carbon emissions but will totally lose any and all progress made 
here by supporting more coal burning overseas. We cannot support the runaway energy 
needs of China and Asia by mining and selling them our own resources. It is always a 
possibility that we may need those resources ourselves someday.  

 Coal dust, a byproduct of coal mining and coal transportation in open train cars, 
also threatens our health. Each open train car can lose up to 500 lbs. of coal dust en route 
and this coal dust ends up in our air and water. It pollutes and destroys wildlife habitat, 
poisons lakes and streams creating “dead zones” where nothing can live, and exposes 
everyone to harmful heavy metals such as lead, mercury, and selenium. These can cause 
cancer, infant mortality, asthma, wheezing, and heart attacks just to name a few maladies.  

The Tongue River Valley is a pristine agricultural area. It is home to family- 
owned farms and ranches that have preserved a way of life for generations. Building and 
operating the Tongue River Railroad through this beautiful corridor would severely 
damage property values, destroy productive hay fields and pastures, cause destruction of 
wildlife habitat and the animals themselves, and pollute the beautiful Tongue River and 
everything else along the way.  
 Please consider that much of the information in the environmental impact 
statement is also from the 1970’s and fails to address the cumulative energy development 
impacts. We have progressed a long way in the last 40 years towards better ways of 
producing energy. It is time to move away from mining and burning coal. For the well 
being of our children and future generations we need to focus more on clean energy and 
stop allowing corporate giants like Arch Coal to destroy the pristine land we still possess 
at the expense of short term profits.  PLEASE DO NOT ALLOW THE TONGUE 
RIVER RAILROAD TO BE BUILT. Thank you for considering my comments. 
 
Travis Johnston 
1022 Winchester Rd 
Bozeman MT 59715 
406-539-0280 
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TONGUE RIVER WATER USERS’ ASSOCIATION 
P.O. BOX 578 

BIRNEY, MONTANA 59012 
 

December 3, 2012 
 

Ken Blodgett 
Surface Transportation Board 
395 E. Street S.W. 
Washington, D.C. 20423- 0001 
Attention: Environmental filing, Docket No. FD 30186. 
http://www.stb.dot.gov 
 

VIA REGULAR MAIL AND ELECTRONIC FILING  
 

 Re:  Docket No. FD 30186, Tongue River Railroad EIS Scoping Comments.  
 

Dear Mr. Blodgett: 
 
 Thank you for this opportunity to submit written comments on the scope of 
the study for the environmental impact statement (EIS) for the proposed Tongue 
River Railroad (TRR).  I previously commented at the scoping meeting in Ashland, 
Montana on November 14, 2012 on behalf of the Tongue River Water Users’ 
Association.  The Tongue River Water Users’ Association (TRWUA) is pleased, 
and concurs, with the Board’s October 31, 2012 decision requiring preparation of a 
completely new, rather than a supplemental, EIS for the proposed TRR I route 
given, among other things, the length of time that has passed, and that no 
construction on the railroad has ever commenced since the original EIS was 
prepared.  
 

The information used to prepare the 1982 draft EIS and the 1985 Final EIS 
for the proposed TRR I, II, and III was primarily gathered in the 1960s and 1970s.  
Much has changed since that time, making it essential to start the environmental 
analysis process anew.  Additionally, TRWUA is pleased, and concurs, with the 
Board’s October 31, 2012 decision that the transportation merits of the proposed 
TRR must be considered. Presently, there are no permitted coal mines for the 
proposed TRR to serve, and there never have been since the inception of the idea 
for the proposed railroad. The demand for coal is soft, and it is TRWUA’s 
understanding that the intended market for the Otter Creek coal is Asia. According 
to the U.S. Energy Information Administration (EIA), “[t]he Chinese government 
has made the expansion of natural gas-fired and renewable power plants . . . a 
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priority.”  See U.S. EIA website: http://www.eia.gov/countries/country-
data.cfm?fips=CH&trk=wn (last visited Dec. 1, 2012).  Additionally, according to 
the U.S. EIA, the economy in China continues to slow.  See 
http://www.eia.gov/countries/cab.cfm?fips=CH (last visited Dec. 1, 2012.)  Based 
on this information, TRWUA believes a thorough analysis of the transportation 
merits of the proposed TRR is essential.  
 

BACKGROUND 
 

 I have been a rancher in the Tongue River Valley in Montana my entire life. 
My family settled here in 1884, and I have run the family cattle ranching and 
farming operation since 1984.  Currently, I serve as president of TRWUA, a 
position I have held since 1991.  TRWUA is an organization of ranchers and 
farmers who irrigate with the waters of the Tongue River. We have approximately 
75 members who hold water rights to the waters of the Tongue River and who 
purchase water from the state of Montana that is stored in the Tongue River 
Reservoir for our members’ farming and ranching operations.  Without ample 
supplies of the high quality waters of the Tongue River, agricultural life in the 
Tongue River Valley would wither.  High quality surface waters are essential to 
produce crops and protect our soils.  Ground water is also essential for our health, 
safety, and welfare, as it is the source of running water for households, and water 
for livestock.  Both ground and surface water are also essential for wildlife. 
TRWUA has worked diligently since its formation in 1937 to protect the quality of 
the water for agriculture in the Tongue River Valley from the Montana-Wyoming 
state line to the Tongue River’s confluence with the Yellowstone at Miles City. 
 
 The proposed TRR idea has been tossed around since about 1982, 
approximately thirty years now.  Over those thirty years, no coal mine has ever 
materialized for the railroad to serve.  Despite that there has never been a coal 
mine for the proposed TRR to serve, a Draft Environmental Impact Statement 
(EIS) was prepared and released in 1983, and a Final EIS was released in 1985. To 
the best of TRWUA’s knowledge and belief, most, if not all, analyses in the 
original environmental analysis documents were tiered off other environmental 
analyses performed in the 1960s and 1970s.  Moreover, significant portions of the 
proposed railroad route have never been studied. The 1982 Draft EIS states:  
 

[a]lthough numerous studies have been conducted in the region, some 
areas potentially affected by the railroad have not been inventoried. 
The most notable example is the area along the east side of the 
Tongue [River] from approximately the mouth of Beaver Creek to the 
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mouth of Pumpkin Creek, and bordered on the east by Pumpkin 
Creek. No wildlife inventory has been conducted in this area. 
  

See 1983 Draft EIS, proposed Tongue River Railroad, p. 2-6.  The foregoing 
information bolsters the need to start the environmental analysis for the proposed 
TRR anew.  Changes in agricultural practices and types of crops grown have 
occurred, and there is much irrigated agricultural land than was the case thirty 
years ago. Changes in wildlife populations and migration routes have also 
occurred.  There are also industrial sources of pollution and aquifer dewatering in 
the Tongue River Valley that did not exist when the old EIS was prepared, most 
notably coal bed methane wells and the Decker East and West coal mines.  There 
are other proposed industrial sources of pollution, including the proposed Young’s 
Creek coal mine in Wyoming that would discharge to the Tongue River and its 
tributaries.  
 

ENVIRONMENTAL IMPACTS THAT MUST BE CONSIDERED 
 

The EIS must analyze all environmental impacts along the 83-mile proposed 
TRR I route from Otter Creek to Miles City, Montana. The new EIS must consider 
the impacts on Montana communities, and impacts throughout the Pacific 
Northwest, where coal that would initially be shipped via the TRR would be 
transported via rail.  The proposed TRR would ostensibly transport coal from the 
unpermitted Otter Creek coal tracts to Miles City, Montana. The coal would then 
be shipped via rail west across the length of Montana, through Idaho, and to 
Washington or Oregon for export to Asian markets. The impacts on the immediate 
environment where the TRR would be located, as well as on all communities and 
the environment that would ultimately be impacted must be analyzed.  These 
impacts include, but are not limited to: whether there is even a market for 
Montana’s high sodium coal that would be transported by the proposed TRR and 
the transportation merits of the proposed TRR; water-quality and hydrology 
impacts; impacts to land and landowners, including loss of agricultural 
productivity due to condemnation for rights-of-way, issues arising from bisecting 
prime agricultural lands, loss of grazing lands, economic loss, and attendant safety 
issues (fires, livestock loss, RR crossing dangers, etc.); air-quality impacts; noise 
and vibration impacts; social and economic impacts; impacts on fisheries; impacts 
on wildlife habitat and migration corridors; impacts on historical sites; impacts on 
existing infrastructure, and the costs and burdens of building new infrastructure, 
including who will bear the initial expense, and who will bear the burden when the 
coal and the coal trains are gone.  Any of the proposed routes/alternatives are 
dubious propositions at best, given that not one permitted mine exists for the 
railroad to serve, and given that the coal market is waning.  
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The EIS must further analyze all cumulative impacts on the Tongue River 

and its tributaries, including impacts on water quality, water quantity, fisheries and 
aquatic life, impacts on water rights from current and proposed coal mines and 
other industrial development in both Montana and Wyoming, cumulative impacts 
on air-quality, wildlife, recreation, cultural and historic resources, and social and 
economic impacts. 

 
 Below is a more comprehensive list of environmental impacts TRWUA 
believes must be considered. 
  

 Water Quality Soils and Crops in the Tongue River Valley.  
 

The Tongue River Valley is prime agricultural land. The livelihoods of most 
of its residents are agriculture-based, and the economy is primarily driven by 
agriculture.  Direct effects on water resources from the proposed Tongue 
River Railroad would include, among other things, sediment, erosion, and 
coal dust, all of which would adversely affect the quality of the Tongue 
River and its tributaries.  Additionally, impacts from the proposed Otter 
Creek coal mine must be considered, because the proposed Tongue River 
Railroad would exclusively serve the as-yet unpermitted and undeveloped 
Otter Creek coal mine.  To the best of TRWUA’s knowledge, there are no 
other mines, mine leases, or permits that the railroad would or could serve.  

 
Although the map of the proposed/preferred railroad route posted on the 
Surface Transportation Board (Board) website shows two terminus points, in 
its October 31, 2012 decision, the Board recognizes that the current 
proposal, the application for which has not yet been supplemented, does not 
include two terminus points. The old map was published with the 1983 Draft 
EIS, and at that time the Montco Mine was proposed. However, the Montco 
mine is now off the table, has no owners or permits, and no prospect for ever 
coming to fruition.  Therefore, there would only be one terminus point, and 
that would be at the as-yet-unpermitted Otter Creek coal mine.  In sum, there 
are no permitted mines that the proposed TRR would serve, and the 
proposed TRR is merely illusory.  Nonetheless, the impacts on water quality 
from the proposed TRR, the proposed Otter Creek coal mine, and other 
industrial sources of pollution to the Tongue River and its tributaries must be 
fully analyzed.    
 
Water in the Otter Creek alluvial valley is highly saline and sodic.  Mining 
the Otter Creek coal tracts would require mining through the alluvial aquifer, 
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and then through a shale/sandstone alluvium before ever reaching the coal. 
The United States Geologic Survey (USGS) published studies entitled 
Potential Effect of Surface Coal Mining On The Hydrology of the West 
Otter Area, Ashland and Birney-Broadus Coal Fields, Southeastern 
Montana, U.S. Geological Survey Water-Resources Investigations Report 
84-4087, 1984, and Effects of Potential Surface Coal Mining On Dissolved 
Solids in Otter Creek and In The Otter Creek Alluvial Aquifer, Southeastern 
Montana, U.S. Geological Survey Water-Resources Investigations Report 
85-4206, 1985.   
 
Although nearly thirty years old, those reports show that nearly all the coal 
that would be mined from the Otter Creek coal tracts, and which the 
proposed TRR would exclusively serve, is under the alluvial valley floor, 
and that the water quality is very poor.  According to the above-referenced 
USGS reports, water would have to be continuously pumped from the mine, 
and tens of thousands of gallons of highly toxic saline and sodic water would 
have to be discharged.  Ultimately, the water would discharge to, and 
degrade, the Tongue River and its tributaries.  In turn discharging saline and 
sodic water to high-quality surface waters that are essential for irrigated 
agriculture would likely lead to the degradation/destruction of soils, and 
destruction of crops. All these impacts, including the economic impacts of 
degrading surface waters and soils, must be thoroughly considered. 
 
There are presently two coal mines, Decker East and Decker West, and 
numerous coal bed methane (CBM) wells, that are permitted to discharge 
highly saline and sodic ground water to the Tongue River.  There is also the 
Young’s Creek coal mine proposed for Wyoming that would also discharge 
highly saline and sodic effluent into the Tongue River.  Additionally, the 
Montana Department of Environmental Quality has issued a point source 
discharge permit (presently unused) to discharge CBM water into Hanging 
Woman Creek and its tributaries. Hanging Woman Creek is a tributary of the 
Tongue River. The cumulative effects of all point source discharges to the 
Tongue River and its tributaries, including the proposed Otter Creek coal 
mine, the Decker East and West coal mines, coal bed methane discharges, 
and the proposed Young’s Creek coal mine in Wyoming and must be 
analyzed in the EIS. 
 

 Water Quantity in the Tongue River.   
 

Building the proposed TRR would likely cause extensive land disturbance.  
This would in turn intersect ground water aquifers, causing disturbance of 
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ground water regimes that contribute to the surface flows of the Tongue 
River and its tributaries, it would interfere with ground water rights, and 
would adversely affect seeps and springs that are essential for livestock and 
wildlife water.  The proposed TRR would serve the unpermitted Otter Creek 
coal mine.  Because the Otter Creek coal tracts underlie the alluvial valley 
floor, further massive disruption in ground water regimes would be 
anticipated, with tremendous amounts of ground water having to be pumped 
from the mine site.  Ground water wells for domestic use, stockwater, and 
wildlife would undoubtedly be adversely affected by development of the 
TRR and the proposed mine it would serve.  Interference with ground water 
flows would diminish surface water flows.  The Montana Bureau of Mines 
and Geology has published studies showing that ground water contributes to 
the flows of the Tongue River and its tributaries.  Interrupted ground and 
surface water flows would adversely impact the TRWUA’s members’ 
agricultural operations, the contracts TRWUA has with the state of Montana 
and its members, and would adversely affect agricultural production, and 
supplies of ground water for domestic, stock, and wildlife use in the Tongue 
River Valley in general. 

 
 Impacts to Landowners.   

 
Landowners in the Tongue River Valley, including the Otter Creek area, are 
primarily agricultural producers with ranching and farming operations.  A 
railroad running through the Tongue River Valley would bisect many 
ranches and/or pastures, and would interfere with irrigation operations, 
would sever livestock from water supplies, would impede movement of 
livestock, and would result in the loss of livestock.  Additionally noise and 
vibration impacts on residents, residences, livestock, and wildlife must be 
considered.  Further the spread of noxious weeds, which residents and 
agricultural producers in the Tongue River Valley have worked hard to 
combat, would likely be exacerbated. Trains barreling through quiet, 
previously undisturbed areas would likely place undue stress on humans, 
livestock and wildlife. All these impacts would have adverse economic 
impacts to agricultural operations and residences, would cause tremendous 
inconvenience, and would potentially have adverse health impacts. All of the 
foregoing must be addressed in the EIS. 
 
Train-caused fires would also pose significant safety problems for ranchers 
and farmers, their employees, and families due to train traffic.  The summer 
of 2012 was marked by massive, devastating wildfires in the vicinity of the 
proposed railroad route. Many residents were without electricity for up to 
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eight days, and suffered tremendous loss of livestock, hay fields, homes, and 
outbuildings.  Given the increasingly hot, dry summers, the added threat of 
fires from the proposed TRR poses significant safety concerns for the 
landowners and residents of the Tongue River Valley. 

 
The proposed railroad would impede the ability of public safety vehicles to 
respond to emergencies such as fires, traffic accidents and other 
emergencies. 
 
Economic, Social, and Cultural Issues.   
 
The residents of the Tongue River Valley are primarily agricultural 
producers. Many would suffer significant economic harm from forfeiting 
land for a railroad right-of-way and the resulting loss of irrigated acreage.  
Since the railroad was first proposed in the early 1980s, many landowners 
have put additional acres into agricultural production through the use of 
sprinkler systems. The proposed TRR would impose numerous economic 
threats to agricultural operations in the Tongue River Valley, all of which 
must be analyzed. 
 
The residents of the Tongue River Valley can expect decreased quality of 
life, and increased crime with the influx of workers required to build the 
proposed TRR and work in the proposed Otter Creek mine.  Local residents 
would have to contend with all the safety, social, and cultural issues that are 
inherent in a boom-bust economy, including not only crime, but increased 
road traffic, increased burdens on infrastructure such as housing and schools, 
medical services, law enforcement, and other necessary infrastructure.  
Local residents would probably have to bear the cost for additional essential 
services and infrastructure before any tax revenue would be generated.  All 
social, economic, and cultural impacts, including the overall quality of life 
of residents of the Tongue River Valley must be analyzed in the EIS.  

 
Fisheries and Wildlife.   
 
Since the 1983 Draft EIS was prepared, fisheries and wildlife in the Tongue 
River Valley have changed considerably.  Fish that did not previously 
flourish in the Tongue River are now thriving due to the fish by-pass at the T 
& Y diversion.  But those fish and other aquatic life are threatened by 
discharges of highly saline and sodic water.  Studies show that discharges of 
ground water high in sodium bicarbonate from coal bed methane wells and 
other industrial dischargers are likely adversely impacting aquatic life, 
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including young fish. Impacts on fisheries and aquatic life must be fully 
analyzed in the EIS.  

 
There is an abundance of wildlife that relies on the pristine habitat of the 
Tongue River Valley.  Elk inhabit the valley, as do mule and whitetail deer, 
antelope, bears, mountain lions, game birds, and other wildlife. It is also a 
wildlife migration corridor.  Wildlife is an important economic resource for 
many ranchers and the state of Montana, particularly during hunting season.  
Sage grouse may inhabit the area, and the U.S. Fish and Wildlife Service has 
deemed that listing sage grouse on the endangered species list is warranted. 
A thorough inventory of wildlife and all impacts on wildlife must be 
completely analyzed. 
 

 Aesthetic Values and Historic Sites.  The Tongue River Valley is one of 
the few still-pristine valleys in the United States.  The silence and views are 
highly prized by residents and visitors alike.  A railroad running through one 
of the last best places, where even the sound of automobiles and airplanes is 
seldom heard, and where the vistas remain mostly unmarred, would 
fundamentally alter the Tongue River Valley.  In addition to aesthetic 
impacts, the Tongue River Valley contains numerous historic sites of 
significance that would be disturbed, and possibly destroyed.  Aesthetic 
impacts and impacts to historic sites and must be thoroughly analyzed in the 
new EIS. 

 
CONCLUSION 

 
 On behalf of the Tongue River Water Users’ Association, preparation 
of a new Environmental Impact Statement using newly gathered, complete, 
and accurate data is greatly appreciated.  The new EIS must include all 
direct and cumulative impacts, including impacts of currently operating and 
proposed coal mines in Montana and Wyoming, impacts from other 
industries operating in the Tongue River Valley, the likelihood and 
economic feasibility of the proposed Otter Creek coal mine, and a searching 
inquiry into the transportation merits of the proposed TRR.  
 
 
 

    Sincerely, 
 
    /s/ Art Hayes, Jr. 
    Art Hayes, Jr. 
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President, Tongue River Water Users’ Association 
 
 
 
 
c: Tongue River Water Users’ Association Board of Directors 
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http://www.stb.dot.gov/.../ecorrespondence.nsf/PublicIncomingByDocketNumber/DA6094FC7449383185257ACA007E98F2?OpenDocument[1/7/2013 1:58:18 PM]

#EI-19129

Correspondence Information

  Docket #: FD 30186 0
  Name of Sender: Rose Hanser Date Received: 12/04/2012
  Group: City of Colstrip Date of Letter: 12/04/2012

Submitter's Comments
Ladies and Gentlemen,
I wanted to take this opportunity to assure you that rail  traffic through the community of Colstrip is nothing new. There is no
objection to increased rail traffic, only the consideration of speed. As for the overall Tongue River Rail Road, the increased
advantage of making use of the existing rail  line heading north toward the river from Colstrip would decrease environmental
impact in several respects. It seems there would be less trackage, less land disturbance and less agricultural and wildlife
disturbance, and fewer public access issues by using a shorter route; the Colstrip alternative. 
Thank you,
Rose Hanser
Mayor of Colstrip
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http://www.stb.dot.gov/.../ecorrespondence.nsf/PublicIncomingByDocketNumber/6DCF996FA629455E85257ACB0006021A?OpenDocument[1/7/2013 1:58:46 PM]

#EI-19130

Correspondence Information

  Docket #: FD 30186 0
  Name of Sender: Larry Hops Date Received: 12/04/2012
  Group: Date of Letter: 12/04/2012

Submitter's Comments
I am not a scientist. But I do live on the same planet as everyone else and I do understand that we are all connected in ways
that some folks are not paying attention to.
It’s about the air we all breathe when it comes to burning more coal. No matter where it’s burned; Asia, Montana, New Jersey
or England, it affects my house, my spaceship. This little spaceship does not have a large vacuum system for dirty air.
My question is: Why are we contributing to this disaster by continuing to extract this proven dirty and costly fossil fuel? Coal
that is sub grade and disallowed in this country because of EPA protections is going to return to us in about one week of
burning, compliments of China, in the form of arsenic, mercury and other pollutants in Montana air.
I don’t care where it comes from; Otter Creek, MT or Eagle Butte, Wy,. The end result is the same for Montanans: increased
pollution, more train noise, more traffic delays in fact as many as 8000 cars a day, increased costs (the folks in Montana will
bear-not the railroad) for overpasses, underpasses and rail crossings, more diesel fumes and increased health issues for all
of us. Short term thinking has long term consequences!
China gets the dirty energy, Wall Street gets the profits and we pay the bill.

A recent AP article noted that China is the worlds biggest polluter (about twice as much as the US)--before we send them
dirty coal from the USA. If you have children or grand children they won't thank you for rolling over to this big money scheme.
Use your heads and do the right thing for this country!!!
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 6 County Shop Rd.  PO Box 200  Broadus, MT 59317  (406)436-2405  JEsp@prco.mt.gov  

Surface Transportation Board, 

 My name is Jennifer Esp and I work for Powder River County, as the Weed Supervisor.  I 

wish to comment on the proposed Tongue River Railroad Project. Railroad rights-of-ways are 

high risk sites for introduction, establishment and spread of noxious weeds.  Weeds can be 

carried on vehicles, in the loads they carry and on the construction and maintenance 

equipment. They can be inadvertently introduced into rights-of-ways during restoration 

projects by use of contaminated mulch, soil or gravel, plants seed and sod. Noxious weeds 

established on Railroad sides can spread into adjacent non-infested areas and can also be 

transported to surrounding counties. 

As stated in the Montana County Weed Act 7-22-2121, “the board shall provide for the 

management of noxious weeds on all land of rights of ways owned or controlled by a county or 

municipality within the district”. Powder River County Weed District will manage these lands 

appropriately on an annual basis.  Right of way management objectives include prevention, 

detection, suppression and eradication. Landowners that object to county ROW weed Control 

measures may enter into a Landowner Management Agreement pursuant to §7-22-2153, to 

Montana Code Annotated. 

I have personally witnessed the spread of weeds in both the Montana Rail link and the 

Central Montana Rail Line.  Actions need to be taken to prevent weed spread in both the 

construction and the operation of the proposed Tongue River Railroad.   

Thanks, 

Jennifer Esp, Powder River County Weed Supervisor 

PO Box 200 

Broadus, MT  59317 
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#EI-19137

Correspondence Information

  Docket #: FD 30186 0
  Name of Sender: Sharon Sutherland Date Received: 12/06/2012
  Group: Date of Letter: 12/06/2012

Submitter's Comments
I would ask that the Transportation Board consider the environmental impacts of increased coal traffic on all the towns in MT
that will be affected. Noise is of particular importance, because these towns are small enough that everyone can hear the
train whistles. If the number of trains are even doubled, it will have a large effect on the noise level. Then there is the issue of
the uncovered cars, which release coal dust into the atmosphere. I would appreciate your considering these potential health
problems.
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Correspondence Information

  Docket #: FD 30186 0
  Name of Sender: Chris Riley Date Received: 12/10/2012
  Group: Date of Letter: 12/10/2012

Submitter's Comments
I have been hunting and recreating in eastern Montana for over 20 years and am concerned for the impacts that coal mining
in the area can have upon our environment. I am formally submitting my input to your environmental analysis (EIS) for the
Tongue River Railroad Company's proposed railroad construction and operation of a rail  line to access coal deposits
proposed for extraction in several counties in eastern Montana. My comments are summarized by noting that I am not in
favor of this coal extraction (Otter Creek deposits) or the railroad construction to access these deposits. I believe that climate
change issues should be focusing all of our nation's attention and effort at energy production toward relatively clean
alternative forms of energy, particularly wind and solar. Wind & solar have the potential for replacing fossil fuels and strongly
improving the quality of our nation and world's air and water, and hence, our health. Since much of the Otter Creek deposits
could be exported to Asian countries with little or no mitigation to protect the world's air and water resources from pollution, all
the more reason to not mine these polluting resources. This project is simply designed for short term financial gain, and a
broader scope of analysis of economic/health/social costs would reveal the wider spectrum of costs to our society.

I also have concerns for the design and safety of the rail  system proposed for this analysis and request that the highest
standards be designed into this project to prevent accidents, spills, etc. that could impact the environment. A strong
monitoring program designed to track air and surface and ground water quality, including a statistical design with power to
detect significant change over time. Standards and an action plan to respond to pollution impacts should be included as part
of this monitoring program.

Please do keep me informed as this analysis progresses.
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TO: SURFACE TRANSPORTATION BOARD

RE: ENVIRONMENTAL IMPACT STATEMENT

The proposed Tongue River Railroad is a very bad idea and I believe not legally justifiable.  The
standard to be meet is ‘public need and necessity.’  This project does not meet the requirements
under this standard.  Almost 40 years ago I was general counsel to the Montana Public Service
Commission.  While serving in that capacity I was the Joint Board Member to Interstate
Commerce Commission hearings for trucking companies seeking ICC authority, based upon
‘public need and necessity.’  

My experience in participating in those hearings tells me that the TRR does not qualify for nor
does it meet the required criteria for the granting of authority to build this railroad, with the
added ability to take private property.  The Tongue River Railroad only proposes to haul the coal
of one private company, for maybe 20 years, to the west coast for shipment to China and other
oriental countries.  Where is the ‘public need and necessity’ in that proposal?  It is non-existent. 
To allow this coal company to disrupt the lives and destroy the present environment of the many
property owners in the pristine Tongue River Valley would, in my opinion, be criminal in nature.

Take no action, and send these money grubbers packing.

Terry J Hanson
Miles City, Montana 
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 United States Department of the Interior 
 Fish and Wildlife Service 
 
  Ecological Services 
  Montana Field Office 
  585 Shepard Way, Suite 1 
      Helena, Montana 59601-6287 
        Phone: (406) 449-5225  Fax: (406) 449-5339 
 

 December 19, 2012 
               

Ken Blodgett 
Surface Transportation Board 
395 E Street, SW 
Washington, D.C. 20423-0001 
ATTN: Environmental Filing, Docket No. FD 30186 
 
Dear Mr. Blodgett: 
 
The U.S. Fish and Wildlife Service (Service) reviewed the October 22, 2012 Surface 
Transportation Board Office of Environmental Analysis (OEA) letter to our Montana Ecological 
Services Field Office relative to a revised proposal by the Tongue River Railroad Company 
(TRRC) to build and operate a new rail line in Montana between Miles City and Ashland in 
Custer, Rosebud, and Powder River counties.  A Notice of Intent (NOI) to prepare an 
Environmental Impact Statement (EIS), a Draft Scope of Study, and a Notice of Scoping 
Meetings were attached to the letter.  The letter and NOI requested Service comments to assist 
with preparation of the EIS, as well as confirmation of the OEA list of threatened and 
endangered species to be considered in connection with the proposed project.  Our response 
comments are authorized under the Endangered Species Act of 1973 (ESA), as amended (16 
U.S.C. 1531 et. seq.), Migratory Bird Treaty Act (MBTA)(16 U.S.C. 703 et seq.), as amended, 
Executive Order 13186 Responsibilities of Federal Agencies to Protect Migratory Birds, Bald and 
Golden Eagle Protection Act (BGEPA) (16 U.S.C. 668-668d, 54 Stat. 250), as amended, and the 
Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.).   
 
It is our understanding that TRRC intends to construct and operate an approximately 80-mile 
rail line between Miles City and two ending points, one near the site of the previously planned 
Montco mine near Ashland, and another at the proposed Otter Creek mine in the Otter Creek 
area east of Ashland.  Because the construction and operation of this project has the potential 
to result in significant environmental impacts, the Board’s OEA has determined that 
preparation of an EIS is appropriate pursuant to the National Environmental Policy Act (NEPA), 
as amended (42 U.S.C. 4321 et seq.). 
 
The project would consist of a single track constructed of continuous-welded rail.  Other major  
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elements of the proposed project would include a 200 foot-wide right-of-way; crossings of local 
roads, streams, trails, and utility corridors; two passing sidings near Milepost 27 and Milepost 
46; and ancillary facilities, including six set-out racks between 500 and 4,000 feet in length to 
provide for temporary storage of cars requiring repair and for storage of maintenance 
equipment.  The anticipated train traffic between Miles City and Ashland on the proposed rail 
line would consist of 26 round trips per week, or 3.7 loaded unit coal trains daily on average, 
with 7.4 trains per day total (empty and loaded).  The EIS will analyze and compare the 
potential impacts of (1) construction and operation of the proposed rail line, (2)  
all reasonable and feasible alternative routes, and (3) the no-action alternative (denial of the 
application). 
 
Threatened and Endangered Species 
 
In accordance with section 7(c) of the Endangered Species Act, the Service has determined that 
the following listed and candidate species may occur in the proposed project area: 
 

Scientific Name Common  Name Status Range/Habitat 

Mustela nigripes  Black-footed Ferret  LE  Prairie dog complexes; eastern 
Montana 

Scaphirhynchus albus Pallid Sturgeon LE Bottom dwelling; Missouri, 
Yellowstone rivers, Fort Peck 
Lake 

Sterna antillarum athalassos Interior Least Tern LE Yellowstone, Missouri River 
sandbars, beaches, Fort Peck 
Lake; eastern Montana 

Grus americana Whooping Crane LE Wetlands; migrant eastern 
Montana 

Centrocercus urophasianus Greater Sage-Grouse C Eastern, central, and 
southwestern Montana 
in sagebrush, sagebrush-
grasslands, and associated 
agricultural lands 

Anthus spragueii  Sprague’s Pipit  C  Grassland habitats with little or 
no shrub cover east of the 
Continental Divide 

*LE = Listed Endangered; C = Candidate Species 
 
All of the above species have been documented in the general project area.  Ferrets were 
reintroduced west of the proposed alignment on the Northern Cheyenne Indian Reservation in 
2008, and numerous black-tailed prairie dog towns occur throughout the project area.  A total 
of 88 black-footed ferrets were released on the Northern Cheyenne Reservation; 42 in 2008, 33 
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in 2009, and 13 in 2010.  Reduction of prairie dog populations due to Sylvatic plague has been 
an ongoing issue in the area.  Spotlight surveys were most recently conducted in 2011 for 
ferrets on remaining active prairie dog towns, during which only one female ferret was 
detected.  Spotlighting surveys were not conducted in 2012 due to the reduction in active 
prairie dog habitat and the 2012 fires across much of the local range.  Mapping of prairie dog 
towns was conducted in the summer/fall 2012, and by November 2012 reports indicated that 
prairie dog numbers appeared to be expanding on the new grass emerging at many burned 
prairie dog town sites.  Pre-construction surveys employing Service black-footed ferret survey 
guidelines are recommended at suitable black-tailed prairie dog towns potentially traversed by 
the proposed or alternative routes.  We recommend that you contact Jane Roybal in our 
Lewistown Office (406 535-2800) with questions regarding current black-footed ferret status on 
the Northern Cheyenne Indian Reservation. 
 
The pallid sturgeon occurs in the Yellowstone River below Cartersville Dam in the project area, 
as well as at the Miles City Fish Hatchery. Whooping crane observations have been recorded in 
the general project area, and this species may occur as spring and fall migrants, using suitable 
stopover habitat in the area.  Least terns nest along the lower Yellowstone River in the project 
area; transitory observations have also been recorded at Castle Rock Lake near Colstrip.  Critical 
habitat is not designated nor proposed for any species in the project area. 
 
Greater sage-grouse confirmed and suspected breeding occurrences have been recorded 
throughout the project vicinity, and Sprague’s pipit suspected breeding has been reported in 
the project area.  Management of the greater sage-grouse and Sprague’s pipit is the 
responsibility of Montana Fish, Wildlife and Parks (FWP), and we encourage your coordination 
with FWP to assist in identifying specific lek locations, core areas, and other seasonal habitats 
that may be affected by the proposed project.  We also recommend pre-construction surveys 
for these species and suitable habitat prior to construction.  In addition, the Management Plan 
and Conservation Strategies for Sage-Grouse in Montana includes information on the 
identification of important seasonal habitats and recommended management practices to 
avoid impacts.  The document can be accessed at 
http://fwpiis.mt.gov/content/getItem.aspx?id=31187.   
 
Further, if the proposed project traverses lands administered by the Bureau of Land 
Management (BLM), we recommend that you coordinate with BLM and comply with BLM 
Instruction Memorandum No. 2012-043, Greater Sage-Grouse Interim Management Policies 
and Procedures, which is available at http://www.blm.gov/wo/st/en/info/regulations/ 
Instruction_Memos_and_Bulletins/national_instruction/2012/IM_2012-043.html.  The 
Sprague’s Pipit (Anthus spragueii) Conservation Plan prepared in 2010 provides useful 
information with respect to this species and can be accessed at http://www.fws.gov/mountain-
prairie/species/birds/spraguespipit/SpraguesJS2010r4.pdf. 
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Greater sage-grouse are dependent on sagebrush habitats year-round.  Habitat loss and 
degradation, as well as loss of population connectivity have been identified as important factors 
contributing to the decline of greater sage-grouse populations rangewide.  Therefore, any 
activities that result in loss or degradation of sagebrush habitats that are important to this 
species or that cause avoidance of otherwise suitable habitats should be closely evaluated for 
their impacts to sage-grouse. We request that you document any steps that would be 
implemented to avoid and minimize disturbance of this habitat, and to reclaim the habitat. 
 
Sprague’s pipits are sensitive to habitat fragmentation and conversion and require large 
undeveloped patches of well-drained, open grassland habitat for breeding, avoiding grasslands 
with excessive shrubs. They can occur in lightly- to heavily-grazed areas, but avoid intrusive 
human features on the landscape; thus the impact of a development can be much larger than 
the actual footprint of the feature.  The proposed project has the potential to contribute to 
fragmentation directly, or if the disturbance creates a pathway for invasive non-native species 
to spread into the nearby prairie.  Again, we request that you document any steps that would 
be implemented to avoid, minimize, and reclaim disturbance to this habitat. 
 
If a federal agency authorizes, funds, or carries out a proposed action, the responsible federal 
agency, or its delegated agent, is required to evaluate whether the action “may affect” listed 
species or critical habitat.  If the federal agency or its designated agent determines the action 
“may affect, is likely to adversely affect” listed species or critical habitat, the responsible federal 
agency shall request formal section 7 consultation with this office.  If the evaluation shows a 
“may affect, not likely to adversely affect” determination, concurrence from this office is 
required.  If the evaluation shows a “no effect” determination for listed species or critical 
habitat, further consultation is not necessary.  If a private entity receives federal funding for a 
construction project, or if any federal permit or license is required, the federal agency may 
designate the fund recipient or permittee as its agent for purposes of informal section 7 
consultation.  The funding, permitting, or licensing federal agency is responsible to ensure that 
its actions comply with the ESA, including obtaining concurrence from the Service for any action 
that may affect a threatened or endangered species or designated critical habitat.  
 
We recommend that biological assessments and other such evaluations include the following: 
 
1. A description of the project. 
2. A description of the specific area that may be affected by the action. 
3. The current status, habitat use, and behavior of listed/proposed T/E species and status 

of listed/proposed critical habitat in the project area. 
4. Discussion of the methods used to determine the information in Item 3. 
5. An effects analysis of the action for listed/proposed species and critical habitat, 

including an analysis of any interrelated or interdependent action and direct, indirect, 
and cumulative effects. 
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6. Coordination/mitigation measures that will reduce/eliminate adverse impacts to 
listed/proposed T/E species and critical habitat. 

7. The expected status of listed/proposed T/E species and critical habitat in the future 
(short and long term) during and after project completion. 

8. A determination of "May affect, likely to adversely affect", "May affect, not likely to 
 adversely affect", or “No effect” for listed species and critical habitat. 
9. A determination of "is likely to jeopardize" or "is not likely to jeopardize" for proposed 
 (or candidate) species and critical habitat. 
10. Citation of literature and personal contacts used in developing the assessment. 
 
Candidate species are those placed on the candidate list for future action, meaning those 
species do not receive statutory protection under the ESA.  Candidates are reviewed annually 
by the Service to determine if they continue to warrant listing or to reassess their listing 
priority.  Ideally, sufficient threats can be removed to eliminate the need for listing.  If threats 
are not addressed or the status of the species declines, a candidate species can move up in 
priority for a listing proposal.  Federal agencies and non-federal applicants can voluntarily 
conference with the Service pursuant to section 7(a)(4) of ESA to ensure that their actions do 
not negatively impact candidate species. Some federal agencies provide the same level of 
protection to candidate species as proposed or listed species and take appropriate measures to 
avoid impacts. While not required, we encourage this approach.  The Service is currently 
required to submit to the Federal Register for publication either a Proposed Rule (i.e., proposed 
listing) or a “not warranted” finding no later than September 30, 2015 for the greater sage-
grouse and no later than September 30, 2016 for the Sprague’s pipit, although such actions 
could occur sooner. 
 
Migratory Birds 
 
The MBTA prohibits the taking, killing, possession, and transportation, (among other actions) of 
migratory birds, their eggs, parts, and nests, except when specifically permitted.  While the 
MBTA has no provision for allowing unintentional take, the Service realizes that some birds may 
be killed during project construction and operation even if all known reasonable and effective 
measures to protect birds are used.  The Service’s Law Enforcement Division carries out its 
mission to protect migratory birds through investigations and enforcement, as well as by 
fostering relationships with individuals, companies, and industries that have taken effective 
steps to avoid take of migratory birds and by encouraging others to implement measures to 
avoid take of migratory birds.  It is not possible to absolve individuals, companies, or agencies 
from liability even if they implement bird mortality avoidance or other similar protective 
measures.  However, the Law Enforcement Division focuses its resources on investigating and 
prosecuting individuals and companies that take migratory birds without identifying and 
implementing all reasonable, prudent and effective measures to avoid take.  Companies are 
encouraged to work closely with Service biologists to identify available protective measures 
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when developing project plans and/or avian protection plans (APPs), and to implement those 
measures prior to and during project construction and operation.   
 
Executive Order 13186 expressly requires that Federal agencies evaluate the effects of 
proposed actions on migratory birds (including eagles) pursuant to NEPA “or other established 
environmental review process;” restore and enhance the habitat of migratory birds, as 
practicable; identify where unintentional take reasonably attributable to agency actions has, or 
is likely to have, a measurable negative effect on migratory bird populations; and, with respect 
to those actions so identified, the agency shall develop and use principles, standards, and 
practices that will lessen the amount of unintentional take, developing any such conservation 
efforts in cooperation with the Service. In this EIS, OEA should include all practicable migratory 
bird take avoidance and minimization measures, as well as any necessary monitoring or 
additional mitigation, in the project plan or as Conditions of Approval in the decision document. 
 
The 1988 amendment to the Fish and Wildlife Conservation Act mandates the Service to 
identify species, subspecies, and populations of all migratory nongame birds that, without 
additional conservation actions, are likely to become candidates for listing under the ESA.  Birds 
of Conservation Concern 2008 (BCC 2008) is the most recent effort to carry out this mandate. 
The overall goal of this report is to accurately identify the migratory and non-migratory bird 
species (beyond those already designated as federally threatened or endangered) that 
represent our highest conservation priorities.  The proposed project occurs within Bird 
Conservation Region (BCR) 17 – Badlands and Prairies.  The following species are included on 
the 2008 BCC list for BCR 17 and should be considered in the EIS:  horned grebe, American 
bittern, bald eagle, ferruginous hawk, golden eagle, peregrine falcon, prairie falcon, yellow rail, 
mountain plover, upland sandpiper, long-billed curlew, marbled godwit, black-billed cuckoo, 
burrowing owl, short-eared owl, Lewis's woodpecker, red-headed woodpecker, loggerhead 
shrike, pinyon jay, sage thrasher, Sprague's pipit, Brewer's sparrow, sage sparrow, 
grasshopper sparrow, Baird's sparrow, McCown's longspur, chestnut-collared longspur, and 
dickcissel. 
 
To the maximum extent practicable, surveying and construction activities should be scheduled 
so as not to disrupt nesting birds or other wildlife during the breeding season (approximately 
April-August).  We recommend that preconstruction raptor nest surveys be conducted and a 
0.5-mile buffer be maintained between occupied nests and construction activities during the 
breeding season for most raptor species.  If work is proposed to take place during the breeding 
season or at any other time which may result in take of migratory birds, their eggs, or active 
nests, the Service recommends that the project proponent take all practicable measures to 
avoid and minimize take, such as maintaining adequate buffers, to protect the birds until the 
young have fledged.   
 
To avoid take of migratory birds, three general approaches to MBTA compliance that have 
proven to be useful, effective, and flexible on other projects are 1) habitat manipulation to 
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render project footprints unsuitable for nesting prior to the arrival of migratory birds, 2) 
avoidance by timing; that is, to conduct project activities during times of the year that 
migratory birds are not present, or 3) survey-buffer-monitor, which allows project activities to 
proceed during the time that migratory birds are in and/or near the project footprint provided 
active migratory bird nests are located and protected until the young have fledged.  The Service 
further recommends that if field surveys for nesting birds are conducted with the intent of 
avoiding take during construction, any documentation of the presence of migratory birds, eggs, 
and active nests, along with information regarding the qualifications of the biologist(s) 
performing the surveys, and any avoidance measures implemented at the project site be 
maintained.   
 
If the proposed project includes new or replacement power lines, the EIS should include a 
discussion of how such power lines would be constructed to ensure compliance with the ESA, 
MBTA, and BGEPA.  We recommend that new power lines be buried where feasible.  If not, they 
should be constructed according to electrocution and collision prevention guidelines developed 
by the Avian Power Line Interaction Committee (APLIC): 2006 Suggested Practices for Avian 
Protection on Power Lines and Mitigating Bird Collisions with Power Lines: The State of the Art 
in 1994. An updated version of the 1994 APLIC document should be available in December 
2012. 
 
The project description should include a discussion of temporary or permanent roads, trails, 
staging areas, and other ancillary facilities that will be constructed to access and maintain the 
proposed rail line.  Since these may have continuing impacts on migratory birds, the document 
should address how those continuing impacts will be addressed. 
 
As previously mentioned, even if all measures are taken to avoid take of migratory birds during 
the construction phase, there is likely to be some migratory bird take associated with ongoing 
operation and maintenance of the rail line. To help ameliorate these impacts, the Service 
suggests that OMB / TRRC develop a Conservation Plan (Plan) for migratory birds to document 
and compensate for the impacts associated with the construction, operation, and maintenance 
of the rail line.  We recommend that the Plan include a Habitat Equivalency Analysis (HEA) that 
documents the magnitude of impacts associated with the construction, operation, and 
maintenance of the proposed line.  A HEA uses a scientific approach to determine the impacts 
to migratory birds over the life of the project.  As part of the Plan, TRCC may purchase 
perpetual easements or perform additional habitat mitigation to ensure that the overall 
amount and quality of important habitat does not decline as a result of this project as identified 
in the HEA.  In addition to benefitting migratory birds, the actions in the Plan would also benefit 
candidate species such as Sprague’s pipit and greater sage-grouse, as well as bald and golden 
eagles.   
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Bald and Golden Eagles 
 
The BGEPA prohibits anyone, without a permit issued by the Secretary of the Interior, from 
taking bald or golden eagles, including their parts, nests, or eggs.  The BGEPA provides criminal 
and civil penalties for persons who take, possess, sell, purchase, barter, offer to sell, purchase 
or barter, transport, export or import, at any time or any manner, any bald eagle ... [or any 
golden eagle], alive or dead, or any part, nest, or egg thereof.  The BGEPA defines take as 
pursue, shoot, shoot at, poison, wound, kill, capture, trap, collect, molest or disturb.  "Disturb” 
means to agitate or bother a bald or golden eagle to a degree that causes, or is likely to cause, 
based on the best scientific information available, 1) injury to an eagle, 2) a decrease in its 
productivity, by substantially interfering with normal breeding, feeding, or sheltering behavior, 
or 3) nest abandonment, by substantially interfering with normal breeding, feeding, or 
sheltering behavior.  In addition to immediate impacts, this definition also covers impacts that 
result from human-induced alterations initiated around a previously used nest site during a 
time when eagles are not present, if, upon the eagles return, such alterations agitate or bother 
an eagle to a degree that injures an eagle or substantially interferes with normal breeding, 
feeding, or sheltering habits and causes, or is likely to cause, a loss of productivity or nest 
abandonment.   
 
Numerous nesting, wintering, and transient bald and golden eagle locations have been 
recorded in the project area, including along the Tongue and Yellowstone rivers.  Important 
eagle-use areas therefore occur in the project vicinity.  Specific locational data are available 
from the Montana Natural Heritage Program and FWP.  Important eagle-use areas may include 
nests, foraging areas or roost sites that eagles rely on for breeding, sheltering, or feeding and 
the landscape features surrounding such nests, foraging areas, or roost sites that are essential 
for the continued viability of the sites for breeding, feeding or sheltering eagles.  During the 
nesting season, especially early in the season, eagles can be very sensitive to disturbance near 
the nest site and may abandon the nest as a result of low-level disturbance, even from foot 
traffic.   
 
Where construction is proposed in proximity to a bald eagle nest, concentrated foraging area, 
or communal roost site, we recommend that at a minimum, TRRC comply with siting 
recommendations, seasonal restrictions, and distance buffers specified in the 2010 Montana 
Bald Eagle Management Guidelines: An Addendum to Montana Bald Eagle Management Plan 
(1994).  A nest buffer of at least 0.5 mile should be maintained for bald eagles.  The Service’s 
May 2007, National Bald Eagle Management Guidelines contains additional information on 
protecting bald eagles from disturbance due to human activity.  The guidelines can be accessed 
on the Service’s website at:   http://www.fws.gov/Migratorybirds/CurrentBirdIssues/ 
Management/BaldEagle/NationalBaldEagleManagementGuidelines.pdf. 
 
The Service has not issued golden eagle management guidelines.  However, appropriate buffers 
for nests and other important use areas based on site-specific conditions should be developed 
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in conjunction with this office if project activities are proposed in proximity to such areas.  In 
Montana, the Service generally recommends avoidance of occupied nest site disturbance 
between January 1 and August 15.  Depending on site-specific conditions, the typically 
recommended 0.5-mile buffer distance for bald eagle important use areas may be inadequate 
to ensure avoidance of golden eagle disturbance; larger buffers may be warranted.  We 
therefore recommend avoidance of occupied golden eagle territories where practicable; 
maximizing distances between nests (including alternate nests) and the siting of proposed 
project features; avoidance of occupied nest site disturbance during the nesting season; and 
avoidance / minimization of impacts to important golden eagle habitat (e.g., shrub-steppe and 
native grasslands) within golden eagle territories.   
 
To identify active territories, determine the presence of eagle nests or other important eagle-
use areas, and facilitate avoidance and minimization of potential impacts to eagles, we 
recommend surveying a corridor to include the proposed route, alternative routes, and other 
facilities prior to any on-the-ground activities.  We generally recommend adherence to the 
February 2010 Service Interim Golden Eagle Technical Guidance: Inventory and Monitoring 
Protocols; and Other Recommendations in Support of Golden Eagle Management and Permit 
Issuance (summarized below).  Additional guidance regarding bald eagle surveys is provided in 
the 1994 Montana Bald Eagle Management Plan at http://www.fws.gov/montanafieldoffice 
/Endangered_Species/Recovery_and_Mgmt_Plans/Montana_Bald_Eagle_mgmt_plan.pdf.  If an 
eagle nest or other important use area is observed within the survey corridor, route 
reconfiguration should be considered as necessary to avoid short and long-term nest 
disturbance or abandonment.   
 
The Service recommends that aerial nest surveys (preferably by helicopter) be conducted 
within a four-mile wide evaluation corridor (centered on the proposed alignment and other 
proposed facilities) to identify any occupied and unoccupied eagle nest sites in proximity to the 
proposed project.  Aerial surveys should generally be conducted between March 1 and May 15, 
before leaf-out, so that nests are visible, and so their status (active or inactive) can be 
determined.  A nesting territory or inventoried habitat should be designated as unoccupied by 
eagles ONLY after at least two complete aerial surveys in a single breeding season.  Aerial 
surveys should include the following: 
 

1. Due to the ability to hover and facilitate observations of the ground, helicopters are 
preferred over fixed wing aircraft, although small aircraft may also be used.  The 
Service requests that TRRC report any eagle nests found, as well as nests of any 
other raptors found during the survey.  Whenever possible, two observers should be 
used to conduct the surveys.  

  
2. Observations of any eagle nest sites should be recorded using GPS.  The date, 

location, nest condition, activity status, and habitat should be recorded for each 
sighting. 
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3. We request that you share the qualifications of the biologist(s) conducting the 

survey, method of survey, and results of the survey with the Service.  
 
Alternatively, TRRC could conduct ground surveys to identify eagle nests within the four-mile 
wide evaluation corridor between March 1 and May 15.  However, be aware that ground 
surveys are often much less reliable than aerial surveys, even during leaf-off conditions, and 
may potentially miss some eagle nests.  At least two ground observation periods lasting at least 
four hours or more are necessary to designate an inventoried habitat or territory as unoccupied 
as long as all potential nest sites and alternate nests are visible and monitored.   
 
A permit is required for any legal take (lethal or disturbance) of bald or golden eagles or their 
nests (whether occupied or unoccupied).  Limited issuance of permits to take bald and golden 
eagles can be authorized ‘‘for the protection of . . .other interests in any particular locality’’ 
where the take is compatible with the preservation of the bald eagle and the golden eagle, is 
associated with and not the purpose of an otherwise lawful activity, and cannot practicably be 
avoided.  No one is required to seek a permit for any activity.  However, where an activity 
results in take, it is a violation of BGEPA unless a permit authorizing that take has been 
obtained prior to the action. 
 
To demonstrate appropriate analysis relative to the BGEPA, the Service recommends that 
OEA/TRRC evaluate: 
 
1) whether eagle take is likely to occur from activities associated with the proposed project, 
including disturbance to nest sites, direct mortality associated with scavenging on rail-killed 
wildlife, etc;  
 
2) the direct/ indirect, and cumulative impacts the project may have on the ability to meet the 
preservation standard of the BGEPA, which the Service has interpreted to mean “compatible 
with the goal of stable or increasing breeding populations”; and 
 
3) appropriate monitoring and mitigation (including compensatory mitigation) and whether 
TRRC intends to pursue an eagle take permit. 
 
Other Comments 
 
We strongly recommend coordination with the Northern Cheyenne Tribe at P.O. Box 128 
Lame Deer, MT 59043, 406-477-6284; Montana Fish, Wildlife & Parks at 1420 East Sixth Ave., 
P.O. Box 200701, Helena, MT 59620-0701, 406-444-2535 and the Montana Natural Heritage 
Program at 1515 East 6th Avenue, Box 201800, Helena, MT 59620-1800, 406-444-5354.  These 
agencies may be able to provide updated, site-specific information regarding all fish and wildlife 
resources occurring in the proposed project area.   



11 

 

The EIS should evaluate, for each alternative, how project construction, operation, and 
maintenance would affect fish, wildlife, vegetation and important habitat features in the 
project area, including thorough analyses of direct, indirect, interrelated, interdependent, and 
cumulative actions and effects.   
 
The Service recommends that TRRC develop and implement a comprehensive restoration plan 
to address temporarily disturbed areas, in particular for the impacted native grassland, 
sagebrush-steppe, riparian areas, and wetlands along the proposed project route.  The Service 
recommends that TRRC survey the native habitats along the proposed project route to 
determine existing species composition and replant with a mix designed to replace the diversity 
and composition of local plant communities.  Seed stock should be obtained from nurseries 
within 250 miles of the project area to insure the particular cultivars are well adapted to the 
local climate. The restoration plan should include monitoring commitments and clear criteria 
that define success.  Restoration should not be considered complete until those criteria are 
met. 
 
Sensitive resources that should be considered, via impact avoidance and minimization, in siting 
all project facilities include threatened, endangered, and candidate species and their habitat; 
bald and golden eagle and other migratory bird species nesting and habitat; wetlands; 
ephemeral, intermittent and permanent streams (including the Tongue and Yellowstone rivers); 
naturally wooded draws and riparian areas; sagebrush habitat;  and native prairie.  All direct 
and indirect impacts to the Miles City Fish Hatchery should be avoided.  Additional 
recommendations include: 
 

 Span wetlands and all ephemeral, intermittent, and perennial streams to provide for 
aquatic organism passage;  

 

 Replace unavoidable loss of wetland habitat with functionally equivalent wetlands; 
 

 Install and maintain appropriate erosion control measures to reduce sediment transport 
to adjacent wetlands and stream channels; 
 

 Enact best management practices to avoid and minimize the spread of noxious weeds 
and other undesirable exotic plant species within the proposed project area;   

 

 Confine the disturbed area along proposed ROWs as narrow as possible, especially in or 
near sensitive resources such as native prairie, sagebrush habitat, wooded draws and 
riparian areas, wetlands, or streams;  
 

 Allow for appropriate cross-corridor wildlife passage to reduce potential for direct and 
indirect (scavenging) wildlife mortality;  
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 Provide means for prompt removal of rail-killed wildlife. 
 
Thank you for the opportunity to review and comment on this proposed project.  Please 
telephone Jeff Berglund at 406/449-5225, ext. 206, if you have any questions regarding this 
matter. 
 
                                                                                            Sincerely,                                                                                 

                                                                                       
                                                                                            R. Mark Wilson 
                                                                                            Field Supervisor 
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JOINT APPLICATION FOR PROPOSED WORK IN MONTANA’S STREAMS, WETLANDS, 
FLOODPLAINS, AND OTHER WATER BODIES 

INFORMATION FOR APPLICANT 
Please read carefully. 

 
BEFORE YOU BEGIN 
 
1.   Review “A Guide to Stream Permitting in Montana” to determine which permits are applicable to your project.  This 

guide is available from all participating agencies and on line at www.dnrc.mt.gov/permits/default.asp.  Please note:  
permits may be required from other agencies than those listed on this form.  You must apply to those agencies on 
separate forms if the law applies. 

2.   A plan or drawing must be attached to the application.  Some agencies require that this be provided by a professional 
engineer or other expert.  

3.   Keep in mind that you will be required to design your project in a manner that minimizes impacts, including 
sedimentation and erosion during and after project construction.  Your project must be designed to preserve and 
protect the river or stream in as natural condition as possible.  Contact agencies to find out if specific criteria apply to 
your project.   

4.   You will need a project site legal description and a site map.  You may obtain land descriptions by contacting the 
county assessor or clerk and recorder office.  Aerial photographs sometimes may be obtained by contacting your local 
conservation district, or if you have the internet, you may obtain photos of the project site through the state’s natural 
resource inventory system (www.nris.mt.gov), or through a mapping website such as map quest or google earth. 

5.   Know that vegetation is important to the stability and health of the stream.  Vegetation removal must be kept to a 
minimum and bare ground must be replanted.  Weeds must be controlled in the area until vegetation is established. 

6.   For a reference guide, most participating agencies have copies of a notebook entitled “Montana Stream  
 Permitting: A Guide for Conservation District Supervisors and Others,” that contains information about stream 
 dynamics and describes various options for projects.  The book is also available on DNRC’s website:  
 www.dnrc.mt.gov. 
 
HOW TO APPLY: 
 
The joint application form can be used to obtain permits from the local, state, and federal agencies listed in the 
box below.  The box below describes the joint application participants and the permits covered; contact information; 
application procedures; time frames; and fees.     
 

After completing this form, send the required number of copies, with original signatures, to each applicable agency.  
Each agency issues separate permits.  You must obtain individual authorizations or permits from each agency to which 
you apply before conducting your work.   
 
Fees listed are for information only.   Contact the responsible agency for information about fees.  
 

√ 
PERMIT/  
WHO MUST APPLY AGENCY 

AGENCY CONTACTS / ADDRESSES AND 
ADDITIONAL INFORMATION 

APPROX. 
REVIEW 
TIME FEES –  

 

310 Permit  
Private citizens and 
companies working in 
or near perennial 
streams. 

Local 
Conservation 
District 

Submit three copies of application, maps, and plans to 
conservation district.  To locate local office, call MT 
Assoc. of Conservation Districts (406) 443-5711 or 
Conservation Districts Bureau, DNRC (406) 444-6667; 
or visit www.dnrc.mt.gov/cardd/consdist/default.asp 

30 – 60 
days 

No fee 

 

SPA 124 Permit 
Governmental entities 
working in any stream. 

Montana 
Department of 
Fish, Wildlife 
& Parks 
(DFWP) 

Submit a set of preliminary plans or sketches with 
application. To locate appropriate office, call DFWP in 
Helena (406) 444-2449.  For projects sponsored by 
DOT, send two sets of plans to Helena DFWP, Box 
200701, Helena, MT 59620-2701. 

30 days No fee 

 

Floodplain Permit  
Applicants proposing 
new construction 
within designated 
floodplains. 

City or County 
Floodplain 
Administrator 

All required local, state, and federal permits must be 
issued before a floodplain permit can be issued.  An 
applicant may be required to hire a professional 
engineer.  Prior to submitting this application form, 
contact the local floodplain administrator at the city or 
county office.  To locate the appropriate office, contact 
DNRC Water Resources Division (406) 444-0860 or 
visit:  www.mtfloodplain.mt.gov 

60 days Varies city 
or county. 
Inquire 
locally.  
($25 - 
$500+) 

Revised 2/16/12 

http://www.dnrc.mt.gov/permits/default.asp�
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Section 404 Permit 
Applicants working in 
any stream and in 
wetlands. 
Section 10 Permit 
Applicants working on 
Yellowstone, Missouri, 
or Kootenai Rivers or 
their reservoirs. 

U.S. Army 
Corps of 
Engineers 
(COE) 

Submit one copy of application plus a set of 
construction plans or sketches of the proposed project, 
if available.  See special signature requirements 
following “Information for Applicant”. US Army 
Corps of Engineers, 10 West 15th Street Suite 2200, 
Helena MT 59626; (406) 441-1375. 

30 - 120 
days 

Varies ($0 - 
$100) 
You will be 
contacted if 
fee applies. 

 

318 Authorization 
Activities that cause 
temporary turbidity in 
any state water.  
Applies only for work 
carried out in water. 
 
 
 
401 Certification 
Activities that may 
adversely affect state 
water quality 
standards.  

Montana 
Department of 
Environmental 
Quality (DEQ) 
 
 
 
 
 
Montana 
Department of 
Environmental 
Quality (DEQ) 

Do not send this form directly to DEQ if applying 
for a 310 or 124 permit.  You will be notified if you 
must apply directly to DEQ during the 310 or 124 
permit review.  If you are not applying for a 310 or 124 
permit, apply directly to DEQ with $250 fee enclosed. 
Dept. of Environmental Quality, Permitting and 
Compliance Division, Water Protection Bureau, Box 
200901, Helena MT 59620-0901; (406) 444-3080. 
 
Depending on the type of 404 permit you may have 
obtained from the U.S. Army Corps of Engineers, a 
401 Water Quality Certification of that 404 permit by 
DEQ might be necessary. To determine if a 401 
Certification is necessary, contact the U.S. Army Corps 
of Engineers (406) 441-1375 or DEQ (406) 444-3080.  

30 days 
after 
application 
and fee are 
received. 

$250 ( 318) 
 
 
 
 
 
 
 
 
$400 - 
$20,000 
(401) 

 

Navigable Rivers 
Land Use License/ 
Easement -- Projects 
in, on, under, or over 
navigable waters.   

Montana 
Department of 
Natural 
Resources and 
Conservation 
(DNRC) 

Additional fees, a land survey, and other information 
will be required.  Contact the local DNRC land office 
for information. To locate appropriate Land Office, call 
(406) 444-2074. To determine if your project is on a 
navigable waterway, visit: 
www.dnrc.mt.gov/trust/default.asp 

License – 
up to 60 
days.  
Easements 
– up to 90 
days. 

License $25 
Easement            
$50, plus 
annual fee 

 

INSTRUCTIONS FOR FILLING OUT THE JOINT APPLICATION: 
 
The sections indicated below correspond with sections on the application form.  Sections A, B, and C must be completed for all 
applications.  Section D is to be completed only if you are applying for a Floodplain Permit, Section 404 Permit, or Section 10 permit. 
 
A.  APPLICANT INFORMATION.   The applicant must possess the authority to undertake the work described in the 
application or to act as the duly authorized agent of the landowner.  The applicant is the responsible party for the project and 
the main point of contact for permitting questions, scheduling inspections, and other project details.  The landowner’s name 
and address is required if different from the applicant.  If a contractor will be used to do the work, provide the contractor’s 
name and contact information.  Be aware that the issuance of any permit does not give permission to carry out a project on 
land that is not owned by the applicant.  The applicant has the duty to secure necessary landowner authorization. 
 
B.  PROJECT SITE INFORMATION.  This information is required to locate the site and the water body where the work 
will be completed.  If it is not clear how to get to the site, be sure to include written directions. Attach an additional sheet or 
site map that clearly shows the project location and any identifying landmarks.  Geocodes help locate the property where the 
project will be constructed and are available online at:  www.svc.mt.gov/msl/mtcadastral/  Leave the Geocode line blank if 
you don’t have access to the internet.  
 
Check the DNRC website or contact DNRC at 406-444-2074 to determine if your project will be conducted on a state 
navigable waterway.  If so, a copy of this application must be mailed to DNRC’s Trust Land Management office.  The 
address and website are listed in the box above.  If you do not have the internet, you can call any local Land Office or the 
number listed in the box above. 
 
C.  PROJECT INFORMATION.   This section provides space for you to describe your project and the steps you will take 
to minimize impacts.  Projects must be constructed in a way that minimizes impacts to the water body and that keeps rivers 
and streams in as natural state as possible.  Some agencies and conservation districts may require you to follow specific 
standards for project design, materials used, or re-vegetation. 
 

1.  Type of Project.  Check all boxes that apply to the proposed work.  If your project type is not listed, check “Other” and 
describe what type of project you are proposing. 
 

http://www.svc.mt.gov/msl/mtcadastral/�


2.  Be sure to attach a plan or drawing that includes the information requested.  Your application will be rejected if project 
plan or drawing is not provided. 
 

3.  Annual Maintenance.  Conservation districts may authorize minor maintenance activities for up to ten years.  If the 
proposed work will be conducted each year, check this box and attach an annual plan of operation.  An annual plan of 
operation must include the nature and extent of work to be conducted each year.  It should also include, at minimum, a 
detailed description of the work to be done, the timing of the work proposed, and the amount of streambed materials to be 
removed or disturbed, as well as other information required by the district.  If the conservation district authorizes an annual 
maintenance permit, you still may be required to seek approval from other agencies each year prior to doing work. 
 

4.  Proposed Construction Date.  The timing of construction is an important factor in determining impacts to water quality, 
fish, and aquatic life.  Authorizations/permits may contain timing restrictions on construction activities.  Note when you plan 
to start work and how long it will take to complete. Keep in mind it can take 30-120 days or more after an application is 
complete to receive permits needed to begin your project.  Plan ahead. 
 

5.  Purpose.  Describe the need and purpose of the proposed work.  What will it be used for and why? 
 

6.  Brief Description.  Describe briefly what you propose to do and how you plan to construct it.  Other places in the 
application will allow for more detailed information. 
 
7.  Current Condition.  Describe the current condition of the site.  Include the bank condition, slope, and height of bank.  Note 
structures such as riprap, dikes, bridges, irrigation facilities, road crossings, or homes that are near the site.  Also include a 
description of any nearby wetlands that may be disturbed as a result of the proposed project.  You may provide photos in 
addition to the description. 
 
8.  Project Dimensions.  Generally describe the impact area of your project and provide dimensions of your project, including 
linear feet, distance the work will encroach into the water body, as well as extend away from the water body. Use the high 
water mark as a point of measure.  If you are unsure of the high water mark or it isn’t applicable to the project, specify 
another point of measure. 
 

9.  Vegetation.  Vegetation is important for bank stability and maintaining water quality.  Agencies require that only the 
vegetation necessary to conduct the work be removed.  Describe the vegetation at the site (woody trees and shrubs, grasses, 
weeds, etc.) and how much will be disturbed or covered with fill material during project installation.  Reseeding and 
replanting all disturbed areas of the project site is usually required.  Describe, in detail, your plan to re-vegetate the area.    
 

10.  Materials.  What materials are going to be used for your project?  Where were they obtained?  How much are you 
planning to use?  All materials used must be of adequate size and dimension for the project and be free of pollutants.  If 
streambed or other materials are removed from the bed of a stream, they must be removed from the area so they don’t reenter 
the stream.  When possible, choose materials that are natural to the area to construct your project. 
 

11.  Equipment.  List all equipment that will be used for construction of the project.  How will the equipment be used on the 
bank and/or in the water body?  Make sure your equipment is clean and free of excess grease, weeds, and weed seeds before 
using it in the waterway.  To prevent the spread of whirling disease, remove all mud and aquatic plants from heavy machinery 
and other equipment before moving between waters and work sites.  Drain water from machinery and let machinery dry 
before moving to another location.  
 

12.  Describe planned efforts to minimize project impacts.  Consider the impacts of the proposed project, even if they are 
temporary.  All projects create impacts.  Projects must be designed and constructed in a manner that minimizes impacts and 
keeps natural rivers and streams in as natural a state as possible.  Use the space provided to describe what you plan to do to 
minimize the impact of the proposed project during and after construction.  Examples would include sediment fences along 
the bank or below the proposed work, coffer dams to direct flow away from the project area, fish friendly diversions or 
stream crossings, protection of existing vegetation, re-vegetating disturbed areas, timing of the project, designing projects to 
fit into the natural area, minimizing disturbance, or care in selection of sites and methods used to construct the project. 
 
13.  Project Benefits.  Describe anticipated natural resource benefits that will occur as a result of your project, such as 
improved water quality, improved riparian vegetation, improved fish habitat, etc.   
 
14.  Alternatives.  List other projects you considered before selecting the project for which you are applying.  Describe the 
reason why you chose the project you selected.   
 



For 310 applicants only:  The criteria listed below will be used by an inspection team and the conservation district in 
reviewing your application.  In addition to filling out this question, during the review process, you may be requested to 
provide more specific information about the alternatives you considered. The kind of information that may be requested from 
you may include, but is not limited to: 

 
a.  Other reasonable alternatives that may have been considered prior to selecting the project described in the application. 
b.  Costs of the alternatives. 
c.  Impacts of the alternatives, including: 
 1.  Sedimentation and/or erosion. 
 2.  Stream channel alterations. 
 3.  Disturbance to vegetation. 
 4.  Water quality changes (during and after construction). 
 5.  Stream flow changes. 
 6.  Fish and aquatic habitat. 
 7.  Changes to the natural condition of the area. 
 

D. ADDITIONAL INFORMATION FOR SECTION 404, SECTION 10, AND FLOODPLAIN PERMITS ONLY. 
Information in Section D is specific to Section 404, Section 10, and Floodplain permits.   Answer Questions 1-3 if you are 
applying for a Section 404 or Section 10 permit from the US Army Corps of Engineers.  Answer Questions 3-6 if you are 
applying for a Floodplain Permit from the local floodplain administrator.  (Question 3 is required for both.)   
 
1.  See definitions listed below for aquatic areas, wetlands, fill material, ordinary high water mark, waters of the US, and for 
information on how to calculate materials and impacted areas. 
 
2.  Provide a brief explanation of avoidance, minimization, and compensation describing how impacts to waters of the United 
States are being avoided and minimized on the project site.  Also provide a brief description of how impacts to waters of the 
United States will be compensated for, or a brief statement explaining why compensatory mitigation should not be required 
for those impacts.  See definition of compensatory mitigation below.  
 
3.  Attach a list of adjacent property owners and their mailing addresses.  This includes properties adjacent to and across from 
the project site.  Be advised that many communities require a certified adjoining property owner list.  (You can get this 
information from the community’s planning/zoning/GIS office or through a title company).  At its discretion, the permitting 
agency may contact these landowners. 
 
4.  For floodplain permits, all local, state, and federal permits must be in place before a floodplain permit can be issued.  
Provide copies of each issued, waived, denied, or pending permits. 
 
5.  If your project site is in a designated floodplain, the waterway should have a Flood Insurance Study (FIS) and/or 
floodplain map number (FHBM, FIRM, DFIRM).  Contact the local floodplain administrator to obtain this information. 
 
6.  Check with the local government to see if there are special planning or zoning regulations. 
 
Definitions: 

• Aquatic areas include (but are not limited to) rivers, streams, creeks, lakes, reservoirs, wetlands, wet meadows, 
oxbows, and sloughs.  Named and unnamed drainages that flow intermittently, as well as streams with perennial 
flow, are aquatic areas (waters of the United States). 

• Fill material refers to rock, sand, soil, or any material that replaces an aquatic area with dry land, or changes the 
bottom elevation of a water body.  Prohibited fill material includes junk metal, car bodies, construction debris, trash, 
etc. 

• Mitigation means avoiding and/or minimizing impacts to aquatic areas, and compensating for unavoidable impacts.  
Compensatory mitigation refers to replacing aquatic resources that have been lost, with similar aquatic resources.  
Compensatory mitigation may include creating new, restoring degraded, or enhancing existing aquatic areas. 

• Waters of the United States includes the area below the ordinary high water mark of stream channels and lakes or 
ponds connected to the tributary system, and wetlands adjacent to these waters.  Isolated waters and wetlands, as well 
as man-made channels, may be waters of the United States in certain circumstances, which must be determined on a 
case-by-case basis. 

• Wetlands include areas that are inundated or saturated with water long enough to support vegetation typically 
adapted for life in saturated conditions.  Wetlands are generally determined on a site-by-site basis.  If you are not sure 
whether a wetland will be impacted by your proposed project, contact the Corps of Engineers. 



• To calculate impacted area, measure the length and width that the fill material will occupy.  Length x width = area, 
usually expressed in square feet, square yards or acres.  If your project involves a stream, measure the length of bank 
that will be affected on both sides of the stream. 

• To calculate the volume of material, measure the length, width, and depth of the fill material.  Length x width x 
depth = volume, usually stated in cubic feet or cubic yards. 

 
ADDITIONAL INFORMATION REQUIRED FOR FLOODPLAIN PERMIT APPLICATIONS ONLY: 
 

Provide the following on separate sheets and attach to the floodplain permit application copy of the joint application. 
 

1. A detailed site plan of the proposed project, drawn to scale, showing the following:   
a. Property boundary lines of the subject property and those in the immediate vicinity of the proposed project;  
b. Approximate location of all floodplain boundaries in the vicinity of the proposed project as depicted on the 

floodplain maps mentioned above;  
c. Location of the existing improvements in the vicinity of the proposed project, including driveways, roads, 

culverts, bridges, buildings, wells, septic systems, other improvements;  
d. Location of all existing physical features in the vicinity of the proposed project, including ponds, swales, 

streams, and irrigation ditches;  
e. Location and dimensions of all proposed improvements, including driveways, roads, culverts, bridges, ponds, 

buildings, wells, and other structures;  
f. Location for all fill proposed to be placed into the floodplain. 

2. A statement specifying the type of material and total amount of the fill proposed to be placed within the floodplain 
along with supporting calculations. 

3. Certain projects may require an licensed Montana engineer to design to the following criteria:     
a. The project can withstand a 100-year flood event;  
b. The project will not adversely affect surrounding landowners upstream, downstream, across stream, or 

adjacent to the proposed project area;  
c. The effect of the proposed project on the 100-year base flood elevation. 

 
E.  SIGNATURE REQUIREMENTS:  
 

*If you are a landowner submitting this application and proposing to undertake a project on your own behalf on 
your own property, please sign and date both the “Signature of Applicant” and “Signature of Landowner” lines.   
 
*If you are an applicant, other than the owner of the site, submitting this application and proposing to undertake a 
project, sign and date the “Signature of Applicant” only. 

 
*If you are a contractor/agent acting as an agent on behalf of a landowner, or applicant, please sign and date only 
the line designated “Signature of Agent” and indicate your title.  The applicant/landowner must sign and date the 
“Signature of Applicant” and “Signature of Landowner” lines to indicate authorization for you to act on his/her 
behalf. 

 
*If a utility company submits this application, a representative of the company should sign and date the “Signature 
of Applicant” line.  Landowner signatures are not required. 
 
*It is the applicant’s responsibility to obtain landowner permission to do work on land not owned by the 
applicant. 
 

DISPUTES: 
 
For 310 permit applicants only:  If you disagree with the conservation district’s decision to approve, modify, or deny your 
permit, you may request arbitration to settle the dispute, or you may seek judicial review in district court. The conservation 
district will provide you with more information with their permit decision. 
 
If you disagree with the conservation district jurisdictional issues, and wish a formal decision from the conservation district, 
you should petition the conservation district for a declaratory ruling (see 75-7-125, MCA, for more information).  If this 
petition is submitted while you have a pending application before the conservation district, you should ask for an extension of 
time while the conservation district is processing the declaratory ruling petition. 



 
 
 
 
 
 
 
 

JOINT APPLICATION FOR PROPOSED WORK IN MONTANA’S STREAMS, WETLANDS, FLOODPLAINS, 
AND OTHER WATER BODIES 

 
Use this form to apply for one or all local, state, or federal permits listed below.  The applicant is the responsible party for the project and the 
point of contact unless otherwise designated.  “Information for Applicant” includes agency contacts and instructions for completing this 
application.  To avoid delays, submit all required information, including a project site map and drawings.  Incomplete applications will result in 
the delay of the application process.  Other laws may apply.   
 
The applicant is responsible for obtaining all necessary permits and landowner permission before beginning work. 

 

 PERMIT AGENCY FEE 
 310 Permit Local Conservation District No fee 
 SPA 124 Permit Department of Fish, Wildlife and Parks No fee 
 Floodplain Permit Local Floodplain Administrator Varies by city/county 

($25 - $500+) 
 Section 404 Permit, Section 10 Permit U. S. Army Corps of Engineers Varies ($0 - $100) 
 318 Authorization 

401 Certification 
Department of Environmental Quality $250 (318);  

$400 - $20,000  (401) 
 Navigable Rivers Land Use License or Easement Department of Natural Resources and 

Conservation, Trust Lands Management Division  
License $25; Easement $50, 
plus annual fee 

 
A.  APPLICANT INFORMATION 

 
NAME OF APPLICANT (person responsible for project):_________________________________________________ 
Has the landowner consented to this project?  □ Yes  □ No 
Mailing Address: __________________________________________________________________________ 
Physical Address: __________________________________________________________________________ 
Day Phone: ______________Evening Phone: ______________ E-Mail: ______________________________ 
 
NAME OF LANDOWNER (if different from applicant):______________________________________________ 
Mailing Address: __________________________________________________________________________ 
Physical Address: __________________________________________________________________________ 
Day Phone: ______________Evening Phone: ______________ E-Mail: ______________________________ 
 
NAME OF CONTRACTOR/AGENT (if one is used):________________________________________________ 
Mailing Address: __________________________________________________________________________ 
Physical Address: __________________________________________________________________________ 
Day Phone: ______________Evening Phone: ______________ E-Mail: ______________________________ 
 

B. PROJECT SITE INFORMATION 
 
NAME OF STREAM or WATER BODY at project location _____________  Nearest Town ______________ 
Address/Location:_______________________________Geocode (if available): __________________________ 
____1/4 ____1/4 ____1/4, Section ________, Township _________, Range _________ County ____________ 
Longitude _____________________, Latitude ________________________________  
 

 
 

The state owns the beds of certain state navigable waterways.  Is this a state navigable waterway? Yes or No.  
If yes, send copy of this application to appropriate DNRC land office – see Information for Applicant. 

AGENCY USE ONLY:  Application # ___________ Date Received ____________ 
Date Accepted ________________/ Initials _____ Date Forwarded to DFWP  ____________ 

 Revised: 2/16/12  (310 form 270) 
 Form may be downloaded from:     
www.dnrc.mt.gov/permits/default.asp 

This space is for all Department of Transportation and SPA 124 permits (government projects). 
Project Name _________________________________________________ 
Control Number  ________________________________ Contract letting date ________________________________________________ 
MEPA/NEPA Compliance   Yes    No     If yes, #14 of this application does not apply. 

http://www.dnrc.mt.gov/permits/default.asp�


ATTACH A PROJECT SITE MAP OR A SKETCH that includes:  1) the water body where the project will take 
place, roads, tributaries, landmarks; 2) a circled “X” representing the exact project location.  IF NOT CLEARLY 
STATED ON THE MAP OR SKETCH, PROVIDE WRITTEN DIRECTIONS TO THE SITE. 
 

C. PROJECT INFORMATION 
 
1.  TYPE OF PROJECT (check all that apply) 
 Bridge/Culvert/Ford Construction   Fish Habitat     Mining 
 Bridge/Culvert/Ford Removal   Recreation (docks, marinas, etc.)  Dredging 
 Road Construction/Maintenance   New Residential Structure   Core Drill 
 Bank Stabilization/Alteration    Manufactured Home    Placement of Fill 
 Flood Protection     Improvement to Existing Structure  Diversion Dam 
 Channel Alteration     Commercial Structure   Utilities 
 Irrigation Structure     Wetland Alteration    Pond 
 Water Well/Cistern     Temporary Construction Access  Debris Removal 
 Excavation/Pit     Other _____________________________________________ 
 
2.  PLAN OR DRAWING of the proposed project MUST be attached.  This plan or drawing must include: 
 
  • a plan view (looking at the project from above)   • a cross section or profile view  
  • dimensions of the project (height, width, depth in feet) • an elevation view 
  • location of storage or stockpile materials    • dimensions and location of fill or excavation sites 
  • drainage facilities      • location of existing or proposed structures, such as   
  • an arrow indicating north       buildings, utilities, roads, or bridges  
 
3.  IS THIS APPLICATION FOR an annual maintenance permit?  Yes   No 
(If yes, an annual plan of operation must be attached to this application – see “Information for Applicant”) 
 
4.  PROPOSED CONSTRUCTION DATE.  Include a project timeline.  Start date  _____/_____/_____ 
Finish date_____/_____/_____ Is any portion of the work already completed?   Yes  No  
(If yes, describe the completed work.) 
 
 
 
5.  WHAT IS THE PURPOSE of the proposed project? 
 
 
 
 
6.  PROVIDE A BRIEF DESCRIPTION of the proposed project. 
 
 
 
 
7.  WHAT IS THE CURRENT CONDITION of the proposed project site?  Describe the existing bank condition, 
bank slope, height, nearby structures, and wetlands. 
 
 
 
 
8.  PROJECT DIMENSIONS.  How many linear feet of bank will be impacted?  How far will the proposed 
project encroach into and extend away from the water body?   
 
 
 
 
 



9.  VEGETATION. Describe the vegetation present on site.  How much vegetation will be disturbed or covered 
with fill material during project installation? (Agencies require that only vegetation necessary to do the work be 
removed.)  Describe the revegetation plan for all disturbed areas of the project site in detail.  
 
 
 
10. MATERIALS.  Describe the materials to be used and how much. 
 

Cubic yards/Linear feet    Size and Type      Source 
 
 
 
11.  EQUIPMENT.  What equipment is proposed to be used for the work?  Where and how will the equipment 
be used on the stream bank and/or the waterbody? 
 
 
 
 
12.  DESCRIBE PLANNED EFFORTS TO MINIMIZE PROJECT IMPACTS.  Consider the impacts of the 
proposed project, even if temporary.    What efforts will be taken to: 
 

• Minimize erosion, sedimentation, or turbidity? 
 
 
 

• Minimize stream channel alterations? 
 
 
 

• Minimize effects to stream flow or water quality caused by materials used or removal of ground cover? 
 
 
 

• Minimize effects on fish and aquatic habitat? 
 
 
 

• Minimize risks of flooding or erosion problems upstream and downstream? 
  
 
 

• Minimize vegetation disturbance, protect existing vegetation, and control weeds? 
 
 
13.  WHAT ARE THE NATURAL RESOURCE BENEFITS of the proposed project? 
 
 
 
14.  LIST ALTERNATIVES to the proposed project.  Why was the proposed alternative selected? 
 
 
 
 
 



D. ADDITIONAL INFORMATION FOR SECTION 404, SECTION 10, AND FLOODPLAIN PERMITS ONLY.  
If applying for a Section 404 or Section 10 permit, fill out questions 1-3.  If applying for a floodplain permit, fill out 
questions 3-6.  (Additional information is required for floodplain permits – See “Information for Applicant.”) 
 
1. Will the project involve placement of fill material below the ordinary high water mark, a wetland, or other 

waters of the US?  If yes, what is the surface area to be filled?  How many cubic yards of fill material will 
be used? Note:  A delineation of the wetland may be required. 

 
 
2. Description of avoidance, mitigation, and compensation (see Information for Applicant).  Attach additional 

sheets if necessary. 
 
 
 
3. List the names and address of landowners adjacent to the project site.  This includes properties adjacent to 

and across from the project site.  (Some floodplain communities require certified adjoining landowner lists). 
 

_____________________________________________________________________________________ 
 
_____________________________________________________________________________________ 
 
_____________________________________________________________________________________ 

 
4. List all applicable local, state, and federal permits and indicate whether they were issued, waived, denied, or  

pending. Note:  All required local, state, and federal permits, or proof of waiver must be issued prior to the 
issuance of a floodplain permit. 

 
 
5.   Floodplain Map Number _____________________________ 
 
6.   Does this project comply with local planning or zoning regulations?   Yes     No 
 

E. SIGNATURES/AUTHORIZATIONS -- Each agency must have original signatures signed in blue ink. 
 
After completing the form, make the required number of copies and then sign each copy.   Send the copies 
with original signatures and additional information required directly to each applicable agency.   
 
The statements contained in this application are true and correct.  The applicant possess’ the authority to undertake the 
work described herein or is acting as the duly authorized agent of the landowner.  The applicant understands that the 
granting of a permit does not include landowner permission to access land or construct a project.  Inspections of the 
project site after notice by inspection authorities are hereby authorized.   
    
APPLICANT (Person responsible for project):  LANDOWNER: 
Print Name: _____________________________ Print Name: _____________________________ 
 
 
______________________________________  ________________________________________________  
Signature of Applicant  Date  Signature of Landowner  Date    

   
*CONTRACTOR/AGENT:      
Print Name: ______________________________ 
 
 
________________________________________ 
Signature of Contractor/Agent Date 
*Contact agency to determine if contractor signature is required.  
 



JOINT APPLICATION FOR PROPOSED WORK IN MONTANA’S STREAMS, WETLANDS, 
FLOODPLAINS, AND OTHER WATER BODIES 

INFORMATION FOR APPLICANT 
Please read carefully. 

 
BEFORE YOU BEGIN 
 
1.   Review “A Guide to Stream Permitting in Montana” to determine which permits are applicable to your project.  This 

guide is available from all participating agencies and on line at www.dnrc.mt.gov/permits/default.asp.  Please note:  
permits may be required from other agencies than those listed on this form.  You must apply to those agencies on 
separate forms if the law applies. 

2.   A plan or drawing must be attached to the application.  Some agencies require that this be provided by a professional 
engineer or other expert.  

3.   Keep in mind that you will be required to design your project in a manner that minimizes impacts, including 
sedimentation and erosion during and after project construction.  Your project must be designed to preserve and 
protect the river or stream in as natural condition as possible.  Contact agencies to find out if specific criteria apply to 
your project.   

4.   You will need a project site legal description and a site map.  You may obtain land descriptions by contacting the 
county assessor or clerk and recorder office.  Aerial photographs sometimes may be obtained by contacting your local 
conservation district, or if you have the internet, you may obtain photos of the project site through the state’s natural 
resource inventory system (www.nris.mt.gov), or through a mapping website such as map quest or google earth. 

5.   Know that vegetation is important to the stability and health of the stream.  Vegetation removal must be kept to a 
minimum and bare ground must be replanted.  Weeds must be controlled in the area until vegetation is established. 

6.   For a reference guide, most participating agencies have copies of a notebook entitled “Montana Stream  
 Permitting: A Guide for Conservation District Supervisors and Others,” that contains information about stream 
 dynamics and describes various options for projects.  The book is also available on DNRC’s website:  
 www.dnrc.mt.gov. 
 
HOW TO APPLY: 
 
The joint application form can be used to obtain permits from the local, state, and federal agencies listed in the 
box below.  The box below describes the joint application participants and the permits covered; contact information; 
application procedures; time frames; and fees.     
 
After completing this form, send the required number of copies, with original signatures, to each applicable agency.  
Each agency issues separate permits.  You must obtain individual authorizations or permits from each agency to which 
you apply before conducting your work.   
 
Fees listed are for information only.   Contact the responsible agency for information about fees.  
 

√ 
PERMIT/  
WHO MUST APPLY AGENCY 

AGENCY CONTACTS / ADDRESSES AND 
ADDITIONAL INFORMATION 

APPROX. 
REVIEW 
TIME FEES –  

 

310 Permit  
Private citizens and 
companies working in 
or near perennial 
streams. 

Local 
Conservation 
District 

Submit three copies of application, maps, and plans to 
conservation district.  To locate local office, call MT 
Assoc. of Conservation Districts (406) 443-5711 or 
Conservation Districts Bureau, DNRC (406) 444-6667; 
or visit www.dnrc.mt.gov/cardd/consdist/default.asp 

30 – 60 
days 

No fee 

 

SPA 124 Permit 
Governmental entities 
working in any stream. 

Montana 
Department of 
Fish, Wildlife 
& Parks 
(DFWP) 

Submit a set of preliminary plans or sketches with 
application. To locate appropriate office, call DFWP in 
Helena (406) 444-2449.  For projects sponsored by 
DOT, send two sets of plans to Helena DFWP, Box 
200701, Helena, MT 59620-2701. 

30 days No fee 

 

Floodplain Permit  
Applicants proposing 
new construction 
within designated 
floodplains. 

City or County 
Floodplain 
Administrator 

All required local, state, and federal permits must be 
issued before a floodplain permit can be issued.  An 
applicant may be required to hire a professional 
engineer.  Prior to submitting this application form, 
contact the local floodplain administrator at the city or 
county office.  To locate the appropriate office, contact 
DNRC Water Resources Division (406) 444-0860 or 
visit:  www.mtfloodplain.mt.gov 

60 days Varies city 
or county. 
Inquire 
locally.  
($25 - 
$500+) 

Revised 2/16/12 

http://www.dnrc.mt.gov/permits/default.asp�
http://www.nris.mt.gov/�
http://www.dnrc.mt.gov/�


 

Section 404 Permit 
Applicants working in 
any stream and in 
wetlands. 
Section 10 Permit 
Applicants working on 
Yellowstone, Missouri, 
or Kootenai Rivers or 
their reservoirs. 

U.S. Army 
Corps of 
Engineers 
(COE) 

Submit one copy of application plus a set of 
construction plans or sketches of the proposed project, 
if available.  See special signature requirements 
following “Information for Applicant”. US Army 
Corps of Engineers, 10 West 15th Street Suite 2200, 
Helena MT 59626; (406) 441-1375. 

30 - 120 
days 

Varies ($0 - 
$100) 
You will be 
contacted if 
fee applies. 

 

318 Authorization 
Activities that cause 
temporary turbidity in 
any state water.  
Applies only for work 
carried out in water. 
 
 
 
401 Certification 
Activities that may 
adversely affect state 
water quality 
standards.  

Montana 
Department of 
Environmental 
Quality (DEQ) 
 
 
 
 
 
Montana 
Department of 
Environmental 
Quality (DEQ) 

Do not send this form directly to DEQ if applying 
for a 310 or 124 permit.  You will be notified if you 
must apply directly to DEQ during the 310 or 124 
permit review.  If you are not applying for a 310 or 124 
permit, apply directly to DEQ with $250 fee enclosed. 
Dept. of Environmental Quality, Permitting and 
Compliance Division, Water Protection Bureau, Box 
200901, Helena MT 59620-0901; (406) 444-3080. 
 
Depending on the type of 404 permit you may have 
obtained from the U.S. Army Corps of Engineers, a 
401 Water Quality Certification of that 404 permit by 
DEQ might be necessary. To determine if a 401 
Certification is necessary, contact the U.S. Army Corps 
of Engineers (406) 441-1375 or DEQ (406) 444-3080.  

30 days 
after 
application 
and fee are 
received. 

$250 ( 318) 
 
 
 
 
 
 
 
 
$400 - 
$20,000 
(401) 

 

Navigable Rivers 
Land Use License/ 
Easement -- Projects 
in, on, under, or over 
navigable waters.   

Montana 
Department of 
Natural 
Resources and 
Conservation 
(DNRC) 

Additional fees, a land survey, and other information 
will be required.  Contact the local DNRC land office 
for information. To locate appropriate Land Office, call 
(406) 444-2074. To determine if your project is on a 
navigable waterway, visit: 
www.dnrc.mt.gov/trust/default.asp 

License – 
up to 60 
days.  
Easements 
– up to 90 
days. 

License $25 
Easement            
$50, plus 
annual fee 

 
INSTRUCTIONS FOR FILLING OUT THE JOINT APPLICATION: 
 
The sections indicated below correspond with sections on the application form.  Sections A, B, and C must be completed for all 
applications.  Section D is to be completed only if you are applying for a Floodplain Permit, Section 404 Permit, or Section 10 permit. 
 
A.  APPLICANT INFORMATION.   The applicant must possess the authority to undertake the work described in the 
application or to act as the duly authorized agent of the landowner.  The applicant is the responsible party for the project and 
the main point of contact for permitting questions, scheduling inspections, and other project details.  The landowner’s name 
and address is required if different from the applicant.  If a contractor will be used to do the work, provide the contractor’s 
name and contact information.  Be aware that the issuance of any permit does not give permission to carry out a project on 
land that is not owned by the applicant.  The applicant has the duty to secure necessary landowner authorization. 
 
B.  PROJECT SITE INFORMATION.  This information is required to locate the site and the water body where the work 
will be completed.  If it is not clear how to get to the site, be sure to include written directions. Attach an additional sheet or 
site map that clearly shows the project location and any identifying landmarks.  Geocodes help locate the property where the 
project will be constructed and are available online at:  www.svc.mt.gov/msl/mtcadastral/  Leave the Geocode line blank if 
you don’t have access to the internet.  
 
Check the DNRC website or contact DNRC at 406-444-2074 to determine if your project will be conducted on a state 
navigable waterway.  If so, a copy of this application must be mailed to DNRC’s Trust Land Management office.  The 
address and website are listed in the box above.  If you do not have the internet, you can call any local Land Office or the 
number listed in the box above. 
 
C.  PROJECT INFORMATION.   This section provides space for you to describe your project and the steps you will take 
to minimize impacts.  Projects must be constructed in a way that minimizes impacts to the water body and that keeps rivers 
and streams in as natural state as possible.  Some agencies and conservation districts may require you to follow specific 
standards for project design, materials used, or re-vegetation. 
 
1.  Type of Project.  Check all boxes that apply to the proposed work.  If your project type is not listed, check “Other” and 
describe what type of project you are proposing. 
 

http://www.svc.mt.gov/msl/mtcadastral/�


2.  Be sure to attach a plan or drawing that includes the information requested.  Your application will be rejected if project 
plan or drawing is not provided. 
 
3.  Annual Maintenance.  Conservation districts may authorize minor maintenance activities for up to ten years.  If the 
proposed work will be conducted each year, check this box and attach an annual plan of operation.  An annual plan of 
operation must include the nature and extent of work to be conducted each year.  It should also include, at minimum, a 
detailed description of the work to be done, the timing of the work proposed, and the amount of streambed materials to be 
removed or disturbed, as well as other information required by the district.  If the conservation district authorizes an annual 
maintenance permit, you still may be required to seek approval from other agencies each year prior to doing work. 
 
4.  Proposed Construction Date.  The timing of construction is an important factor in determining impacts to water quality, 
fish, and aquatic life.  Authorizations/permits may contain timing restrictions on construction activities.  Note when you plan 
to start work and how long it will take to complete. Keep in mind it can take 30-120 days or more after an application is 
complete to receive permits needed to begin your project.  Plan ahead. 
 
5.  Purpose.  Describe the need and purpose of the proposed work.  What will it be used for and why? 
 
6.  Brief Description.  Describe briefly what you propose to do and how you plan to construct it.  Other places in the 
application will allow for more detailed information. 
 
7.  Current Condition.  Describe the current condition of the site.  Include the bank condition, slope, and height of bank.  Note 
structures such as riprap, dikes, bridges, irrigation facilities, road crossings, or homes that are near the site.  Also include a 
description of any nearby wetlands that may be disturbed as a result of the proposed project.  You may provide photos in 
addition to the description. 
 
8.  Project Dimensions.  Generally describe the impact area of your project and provide dimensions of your project, including 
linear feet, distance the work will encroach into the water body, as well as extend away from the water body. Use the high 
water mark as a point of measure.  If you are unsure of the high water mark or it isn’t applicable to the project, specify 
another point of measure. 
 
9.  Vegetation.  Vegetation is important for bank stability and maintaining water quality.  Agencies require that only the 
vegetation necessary to conduct the work be removed.  Describe the vegetation at the site (woody trees and shrubs, grasses, 
weeds, etc.) and how much will be disturbed or covered with fill material during project installation.  Reseeding and 
replanting all disturbed areas of the project site is usually required.  Describe, in detail, your plan to re-vegetate the area.    
 
10.  Materials.  What materials are going to be used for your project?  Where were they obtained?  How much are you 
planning to use?  All materials used must be of adequate size and dimension for the project and be free of pollutants.  If 
streambed or other materials are removed from the bed of a stream, they must be removed from the area so they don’t reenter 
the stream.  When possible, choose materials that are natural to the area to construct your project. 
 
11.  Equipment.  List all equipment that will be used for construction of the project.  How will the equipment be used on the 
bank and/or in the water body?  Make sure your equipment is clean and free of excess grease, weeds, and weed seeds before 
using it in the waterway.  To prevent the spread of whirling disease, remove all mud and aquatic plants from heavy machinery 
and other equipment before moving between waters and work sites.  Drain water from machinery and let machinery dry 
before moving to another location.  
 
12.  Describe planned efforts to minimize project impacts.  Consider the impacts of the proposed project, even if they are 
temporary.  All projects create impacts.  Projects must be designed and constructed in a manner that minimizes impacts and 
keeps natural rivers and streams in as natural a state as possible.  Use the space provided to describe what you plan to do to 
minimize the impact of the proposed project during and after construction.  Examples would include sediment fences along 
the bank or below the proposed work, coffer dams to direct flow away from the project area, fish friendly diversions or 
stream crossings, protection of existing vegetation, re-vegetating disturbed areas, timing of the project, designing projects to 
fit into the natural area, minimizing disturbance, or care in selection of sites and methods used to construct the project. 
 
13.  Project Benefits.  Describe anticipated natural resource benefits that will occur as a result of your project, such as 
improved water quality, improved riparian vegetation, improved fish habitat, etc.   
 
14.  Alternatives.  List other projects you considered before selecting the project for which you are applying.  Describe the 
reason why you chose the project you selected.   
 



For 310 applicants only:  The criteria listed below will be used by an inspection team and the conservation district in 
reviewing your application.  In addition to filling out this question, during the review process, you may be requested to 
provide more specific information about the alternatives you considered. The kind of information that may be requested from 
you may include, but is not limited to: 

 
a.  Other reasonable alternatives that may have been considered prior to selecting the project described in the application. 
b.  Costs of the alternatives. 
c.  Impacts of the alternatives, including: 
 1.  Sedimentation and/or erosion. 
 2.  Stream channel alterations. 
 3.  Disturbance to vegetation. 
 4.  Water quality changes (during and after construction). 
 5.  Stream flow changes. 
 6.  Fish and aquatic habitat. 
 7.  Changes to the natural condition of the area. 
 

D. ADDITIONAL INFORMATION FOR SECTION 404, SECTION 10, AND FLOODPLAIN PERMITS ONLY. 
Information in Section D is specific to Section 404, Section 10, and Floodplain permits.   Answer Questions 1-3 if you are 
applying for a Section 404 or Section 10 permit from the US Army Corps of Engineers.  Answer Questions 3-6 if you are 
applying for a Floodplain Permit from the local floodplain administrator.  (Question 3 is required for both.)   
 
1.  See definitions listed below for aquatic areas, wetlands, fill material, ordinary high water mark, waters of the US, and for 
information on how to calculate materials and impacted areas. 
 
2.  Provide a brief explanation of avoidance, minimization, and compensation describing how impacts to waters of the United 
States are being avoided and minimized on the project site.  Also provide a brief description of how impacts to waters of the 
United States will be compensated for, or a brief statement explaining why compensatory mitigation should not be required 
for those impacts.  See definition of compensatory mitigation below.  
 
3.  Attach a list of adjacent property owners and their mailing addresses.  This includes properties adjacent to and across from 
the project site.  Be advised that many communities require a certified adjoining property owner list.  (You can get this 
information from the community’s planning/zoning/GIS office or through a title company).  At its discretion, the permitting 
agency may contact these landowners. 
 
4.  For floodplain permits, all local, state, and federal permits must be in place before a floodplain permit can be issued.  
Provide copies of each issued, waived, denied, or pending permits. 
 
5.  If your project site is in a designated floodplain, the waterway should have a Flood Insurance Study (FIS) and/or 
floodplain map number (FHBM, FIRM, DFIRM).  Contact the local floodplain administrator to obtain this information. 
 
6.  Check with the local government to see if there are special planning or zoning regulations. 
 
Definitions: 

• Aquatic areas include (but are not limited to) rivers, streams, creeks, lakes, reservoirs, wetlands, wet meadows, 
oxbows, and sloughs.  Named and unnamed drainages that flow intermittently, as well as streams with perennial 
flow, are aquatic areas (waters of the United States). 

• Fill material refers to rock, sand, soil, or any material that replaces an aquatic area with dry land, or changes the 
bottom elevation of a water body.  Prohibited fill material includes junk metal, car bodies, construction debris, trash, 
etc. 

• Mitigation means avoiding and/or minimizing impacts to aquatic areas, and compensating for unavoidable impacts.  
Compensatory mitigation refers to replacing aquatic resources that have been lost, with similar aquatic resources.  
Compensatory mitigation may include creating new, restoring degraded, or enhancing existing aquatic areas. 

• Waters of the United States includes the area below the ordinary high water mark of stream channels and lakes or 
ponds connected to the tributary system, and wetlands adjacent to these waters.  Isolated waters and wetlands, as well 
as man-made channels, may be waters of the United States in certain circumstances, which must be determined on a 
case-by-case basis. 

• Wetlands include areas that are inundated or saturated with water long enough to support vegetation typically 
adapted for life in saturated conditions.  Wetlands are generally determined on a site-by-site basis.  If you are not sure 
whether a wetland will be impacted by your proposed project, contact the Corps of Engineers. 



• To calculate impacted area, measure the length and width that the fill material will occupy.  Length x width = area, 
usually expressed in square feet, square yards or acres.  If your project involves a stream, measure the length of bank 
that will be affected on both sides of the stream. 

• To calculate the volume of material, measure the length, width, and depth of the fill material.  Length x width x 
depth = volume, usually stated in cubic feet or cubic yards. 

 
ADDITIONAL INFORMATION REQUIRED FOR FLOODPLAIN PERMIT APPLICATIONS ONLY: 
 
Provide the following on separate sheets and attach to the floodplain permit application copy of the joint application. 
 

1. A detailed site plan of the proposed project, drawn to scale, showing the following:   
a. Property boundary lines of the subject property and those in the immediate vicinity of the proposed project;  
b. Approximate location of all floodplain boundaries in the vicinity of the proposed project as depicted on the 

floodplain maps mentioned above;  
c. Location of the existing improvements in the vicinity of the proposed project, including driveways, roads, 

culverts, bridges, buildings, wells, septic systems, other improvements;  
d. Location of all existing physical features in the vicinity of the proposed project, including ponds, swales, 

streams, and irrigation ditches;  
e. Location and dimensions of all proposed improvements, including driveways, roads, culverts, bridges, ponds, 

buildings, wells, and other structures;  
f. Location for all fill proposed to be placed into the floodplain. 

2. A statement specifying the type of material and total amount of the fill proposed to be placed within the floodplain 
along with supporting calculations. 

3. Certain projects may require an licensed Montana engineer to design to the following criteria:     
a. The project can withstand a 100-year flood event;  
b. The project will not adversely affect surrounding landowners upstream, downstream, across stream, or 

adjacent to the proposed project area;  
c. The effect of the proposed project on the 100-year base flood elevation. 

 
E.  SIGNATURE REQUIREMENTS:  
 

*If you are a landowner submitting this application and proposing to undertake a project on your own behalf on 
your own property, please sign and date both the “Signature of Applicant” and “Signature of Landowner” lines.   
 
*If you are an applicant, other than the owner of the site, submitting this application and proposing to undertake a 
project, sign and date the “Signature of Applicant” only. 

 
*If you are a contractor/agent acting as an agent on behalf of a landowner, or applicant, please sign and date only 
the line designated “Signature of Agent” and indicate your title.  The applicant/landowner must sign and date the 
“Signature of Applicant” and “Signature of Landowner” lines to indicate authorization for you to act on his/her 
behalf. 

 
*If a utility company submits this application, a representative of the company should sign and date the “Signature 
of Applicant” line.  Landowner signatures are not required. 
 
*It is the applicant’s responsibility to obtain landowner permission to do work on land not owned by the 
applicant. 
 

DISPUTES: 
 
For 310 permit applicants only:  If you disagree with the conservation district’s decision to approve, modify, or deny your 
permit, you may request arbitration to settle the dispute, or you may seek judicial review in district court. The conservation 
district will provide you with more information with their permit decision. 
 
If you disagree with the conservation district jurisdictional issues, and wish a formal decision from the conservation district, 
you should petition the conservation district for a declaratory ruling (see 75-7-125, MCA, for more information).  If this 
petition is submitted while you have a pending application before the conservation district, you should ask for an extension of 
time while the conservation district is processing the declaratory ruling petition. 



 
December 19, 2012 
 
 
Ken Blodgett 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423-0001 
 
Attention:  Environmental Filing, Docket No. FD 30186 
 
Dear Mr. Blodgett 
 
The Lands Council is a conservation organization with over 1400 members in Washington, Idaho and 
Montana.  Many of them will be impacted by increased rail traffic if the Tongue River Railroad is built. 
As the Surface Transportation Board begins to prepare an Environmental Impact Statement on a proposed 
new permit for the Tongue River Railroad company in Montana, the Lands Council asks the Surface 
Transportation Board to include the cumulative impacts that will occur in communities along the rail lines 
to the Pacific Coast, including Spokane, Sandpoint and other municipalities.  
 
All rail lines to the coast from the Power River Basin come through Spokane and north Idaho. The 
Surface Transportation Board is in a unique position to review the Tongue River Railroad and consider 
the wider impacts on the rail system of the region of coal exports from the Powder River Basin via ports 
in the Pacific Northwest. In addition to the coal trains that might originate on the Tongue River Railroad, 
the city of Sheridan, Wyoming, has produced a study that anticipates an additional 30 (plus) coal trains a 
day coming out of other coal fields in the Powder River Basin. 
 
It can be anticipated that there will be adverse impacts to our communities, including traffic congestion, 
air quality from not only the trains, but idling automobiles at rail crossings, and a need for expensive 
investment in moving rail crossings off grade.   Our experience with the National Environmental Policy 
Act (NEPA) convinces us that anticipated cumulative impacts of this proposed action should be analyzed 
and the public given the opportunity to participate.  We hope this will be the case and we appreciate the 
opportunity to comment. 
 
Sincerely, 

 
Mike Petersen, Executive Director 
 

25 W.  Main Ave., Ste. 222 Spokane, WA 99201, Tel.  (509) 838-4912, Fax (509) 838-5155, http://www.landscouncil.org 
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