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PROCEEDI NGS

M5. NADALS: Thanks everyone, once again,
for being here. And | think we had a really good
day yesterday and just want to thank you for
everyone that participated and all the things that
you brought to the neeting.

Before we start, we're going to have --
|'ve asked Erich Longie to give a prayer, and so
he's going to give a prayer right now.

[ OPENI NG PRAYER BY ERI CH LONG E]

MS. NADALS: Thanks for those words of
wi sdom as we enbark on another day of this
meet i ng.

I was wondering, | know that there was --
It takes quite a while to go around the room and
I ntroduce ourselves, so | was thinking maybe we
woul d just have the people on the phone introduce
t hensel ves. So whoever's on the phone, if you
coul d i ntroduce yoursel ves.

MR STARZAK: It's not on mute, so
per haps - -

M5. NADALS: | s anybody on the phone?

M5. COLE: I"'m Ay Cole fromthe National
Trust For Hi storic Preservation.

M5. NADALS: Any Cole. Anybody el se on

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

t he phone?

M5. MERRI TT: Betsy Merritt, National
Trust For Hi storic Preservation, DC

M5. NADALS: GCkay. Anybody el se on the
i ne?

MS. JIUSTO  Chere Jiusto fromthe
Mont ana Preservation Alliance.

M5. NADALS: Anyone else? Ckay, so well
t hanks so nmuch for joining us, and thanks to
everyone who's here. | just want to say that |
t hi nk we acconmplished a | ot yesterday, and we're
going to begin the neeting by giving a short recap
about what we went over yesterday. And as part of
that, | just wanted to put in a plug for all of
you to ensure that we don't | ose a very inportant
obj ective of ours, which is to have your input in
devel opi ng an outline for a Programmati c Agreenent
so that we make sure that we have -- we know who
Is interested in working with us on devel opi ng key
points to include in an agreenent docunent.

And if you could let us know or let ne
know or | et sonebody fromthe team know if you're
interested in working with us, because we want all
of your input on drafting that outline as soon as

possi bl e.
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So wth that, thanks again. Wl cone
everybody. And, Rick.

MR STARZAK: Good norni ng, everyone. I
was just sending a nessage to Charl ene Vaughn from
the Advisory Council to |l et her know we're
starting in case she can join. Again, they still
have a major stormthat hit Washi ngton, DC.

So on the agenda for this norning, the
first itemis to kind of recap what we did
yesterday about Steps 1 and 2, and | thought naybe
I could just go over the flip charts and so that
everybody sees what we were -- you know, the
t houghts that canme up yesterday. And then if you
have any additional thoughts that cane up | ast
ni ght that you wanted to share, that would be
really good.

So the first is Step 1, which is bl ank.
So we can revisit that if you want, but Step 1 is
really initiation, which we tal ked about, started
in Cctober of 2012, but we also may want to
revisit at sone point today the list of consulting
parties that's in your handout. And so if any of
you think of additional consulting parties that
may want to be involved, that's sonething we can

tal k about. So nost of our effort yesterday was
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on Step 2. They're not in the sequence that we
did themin, but maybe it's better.

M5. DAVIS: They're nunbered with page
number s.

MR. STARZAK: Oh, thank you, Coll een. So
this, | believe, was our first one. So Step 2, as
you know, is to identify historic properties,
survey all accessible land, involve the tribes in
strategi c planning, confidentiality, and
et hnographi ¢ study, nore survey, nore seasons --

Whoops. Try and stay on your feet.

Let's see, page 2, let's go here. Colstrip access
with tribal representation participation

met hodol ogy. | believe that was dint MRae's

di scussi on. Methods for eval uations, depth,
extent, that also cane out of dint's discussion.
And the team conposition, which rel ates back to,
How do we do additional work?"

Page 3, tribal involvenent, evaluate
significance, determne eligibility. Cbviously,
these are all things that we have not done yet, as
we tal ked about yesterday.

W went, did fieldwrk, we observed sites
in the field, but did not evaluate themfor

Nati onal Register eligibility, so that's still --

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

that process is sonething we have to work through
toget her. The NEPA docunent shoul d state presuned
eligibility of sites.

MR. RHODD: R chard, say that again.
Shoul d resunme --

MR. STARZAK: Shoul d state the presuned
eligibility. Just because we haven't yet

eval uated National Register criteria, the NEPA

docunent should nake it cl ear.

Ch, here we are, page 5, a fresh

Progranmati ¢ Agreenent, or PA, build on previous.

Ckay,

build on the previous PA  Tri bal

i nvol venent in evaluation of sites off |icensed

alternati ve. BLM st udi es.

Page 4, reevaluate significance -- no,
" msorry. " msorry. Rel ati ve significance.
Eval uation, | think that slash neans eval uation as
part of a PA Survey equally, difficulty of
access, tribal field school, Chris Finley. |I'm
just reading, as we see, to kind of refresh

everybody's nm nd, sone of points we tal ked about

yest er day.

St ep

This side of the room these may not be
1 and 2.
M5. NADALS: Rick, those are just
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statenents that were nade.

MR, STARZAK: Oh, they're statenents.

M5. NADALS: Yeah, you know, concerns
that | just sunmmari zed.

MR STARZAK: Ckay. So in terns of
recapping Steps 1 and 2 then, let's focus on that
and see. First of all, other than the things that
we just tal ked about, which are all things that we
have to kind of think through, how do we get Step
2 conpleted, were there other ideas that anyone
cane up with last night that shoul d be consi dered
as part of this? If we |ook back at the sumary
of Step 2, determ ne the APE, we haven't really
tal ked about that at all. W've talked a |ot
about identify historic properties, we're in the
process of consultation, and then involving the
public, which there's a |lot of public invol venent
bet ween what the NEPA process is, our website and
so forth, but we have not tal ked -- does anybody
want to tal k about an APE? We've been calling it
a prelimnary APE for when the field crews did
t heir work.

M5. NADALS: Yes, maybe, Rick, it would
be hel pful to say what APEs or APEs we're worKking

with as part of the surveys you' ve done?
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Qbviously, that's going to differ from what we
woul d define for any licensed alternative.

MR STARZAK: Right. And as you know,
the APE is al so based on the sensitivity of what
Is out there and also what's being built in that
vicinity. So it's not |like we're doing sone
| i near project that | ooks the sane from point --
fromthe beginning point to the end point. The
proj ect can be wi der, can be higher, so the APEs
may have to adj ust.

So let me just show you what we did for
the fieldwork. | actually have a -- | put a
little graphic together. Let's just take a very,
very sinple section. So let's say this centerline
woul d basically be a single track at a very, very
normal grade, would be approxinately 28 feet w de.
That's the tracks, the ties, the gravel
under neat h. That can change dependi ng on terrain,
okay, but let's just take a very basic thing. The
right-of-way generally is fromthe center of this
is 200 feet on either side, right?

Is that correct, Mark, or is it a hundred
feet? WMark Robinson, is he here? Mke sure |I'm
getting this right. And then what we | ooked at in

terns of the field was an additi onal 200 feet. I

10
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think this back -- this should be a total of
200 feet on the centerline, the right-of-way. So
It's a hundred feet.

MR, ROBINSON: It's a hundred feet on
ei ther side, Rick.

M5. NADALS: Mar k, go ahead.

MR, STARZAK: You know how I amw th math
after yesterday, so let's start -- let nme just
draw, and then we'll go. So our track width with
bal | ast, 28 feet, then is it a hundred feet from
centerline, Mark?

MR. ROBINSON: It's a hundred feet on
ei ther side, yeah, so --

MR, STARZAK: So this would be the
right-of-way, so I'mgoing to call this "CL,"
centerline, and we'll call this "R ght-of-Wy."
And right-of-way is basically the land that's
acquired to build the project. The field crews
went out an additional 200 feet on either side.

So yesterday when Janes was tal ki ng about doi ng
300-f oot swathes, that's like fromthis point we'd
have eight field crews -- nenbers, and then this
woul d be 300 feet. They would go up a nmle or two
mles, whatever it m ght be, or where they hit a

pi ece of | and where they don't have access to,

11
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then they would turn around and cone back
basically to the starting point.

And so generally, the field survey
prelimnary APE, if you wll, is a total of
600 feet. Now, if this right-of-way is w der
because they're going to do a second track or
because the terrain is -- there's a | ow so they
have to do a higher ballast, if you ve been down

to Decker, you can see how high that can get

sonetinmes, then the right-of-way flares out. But
our fieldwork would still go 200 feet beyond that
flare point. So | could draw it like this.

So let's say the right-of-way goes from a
200-foot right-of-way and then they need to do a
siding, it starts to flare out sonehow, so they
need this for a siding, the field crews woul d have
gone 200 feet beyond. So that's our -- what we're
tal king about with a prelimnary APE, is sinply
based on where the right-of-way is and then an
extra 200 feet beyond that.

So we haven't consi dered other things,
but that's what we started with just to say, "How
do we do the fieldwrk? How do we see what coul d
possi bly be di sturbed by the constructi on and

equi pnent or other things that may happen, and 12
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al so just to have a buffer area of 200 feet?"

So that's what we've | ooked at for field
study, prelimnary APE. Are there questions about
t hat ?

MS. NADALS: | nt r oduce yoursel f.

MR MLLER This is Lyle MIller wth the
Yankt on Sioux Tribe. The part where you had to
stop and turn around you don't have access to that
area right there, how are you going to get access
to it?

MR, STARZAK: That would be if -- should
the Board license an alternative and a parti cul ar
route is selected, then those | andowners, the
rail road would be tal king to them about access.
For the part we're in right now for the NEPA
phase, we've | ooked at where we have access to.
Not getting into the di scussi on yesterday about
how many percent, but that's where we did not have
access, there won't be any access granted until
there's a license. Does that make sense?

MR MLLER Are you going to force them
to let you use that in sone way or --

MR, STARZAK: W can't. If a | andowner
has said, "You can't cone on our property to do

cul tural resource studi es or any resource
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studies,” we can't force them

MR MLLER Then you can't build it
there, right?

MR STARZAK: Well, if there's a license,

then | think there's other proceedi ngs which

basically I don't know. l"mnot -- | don't want
to talk -- you know, I'ma Section 106 guy. I
don't know how all that works. But | woul d think

if there's a license, then the railroad would
start to talk to the | andowners to purchase what
t hey need.

M5. NADALS: That's a state process,
right? Vicki?

M5. RUTSON:  Yep.

MR MLLER And if they don't want to
sell it, then what?

M5. RUTSON:. Then the | and gets condemmed
t hrough em nent domai n.

MR MLLER So you pull that -- what is
that call ed where --

M5. RUTSON: It's called em nent donain.
It's a state process. W don't take anything. W
sinply license or deny or approve with conditions
the construction and operation of a rail I|ine.

It's then up to the railroad to negotiate with the

14
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| andowner s.

I f | andowners want to negotiate, that's
fine. If they don't, the railroad then has the
right legally to go to state court and have the
| and condemmed t hrough em nent donmain, and that's
not a process that the Board gets involved in at
all .

MR MLLER So that little person gets
st epped on anyway, and you guys -- the little
person gets stepped on anyway, and the railroad
goes through yet even if he doesn't want it on his
| and? That's what that process just expl ai ned,
ri ght?

M5. RUTSON: It's the state's process. |
don't feel like |I can characterize the process
that isn't the Board's. So it's the State of
Mont ana' s process.

MR. M LLER  The rancher was here
yesterday, dint, he's willing to let tri bal
people go on his |and and do the studies, but if
we don't do that and it conmes to that, where are
his rights, you know, with this process that you
call em nent donmi n?

M5. RUTSON: And I'msorry; for the

peopl e on the phone, | didn't introduce nyself.

15
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Vi cki Rutson. Again, | can't conment about the
state's process. |It's not the Board's process.
It's the state's process. And enm nent domain is
the state's process.

So |'m happy to tal k about that wth
anybody after the neeting, but understand, it's
the state's process, not the Board's. The
Board's -- the decision before the Board is
whet her to approve, deny or --

MR MLLER O condemm?

M5. RUTSON: -- or approve with
conditions the construction and operation of the
rail road. Condemmation of land is not before us
at all; 1t's the state's process.

MR MLLER  So what about our process as
Tribal Hi storic Preservation people? Do they --
Is there sone way that the state will conme up with
sonet hing that says, "Well, if they don't want to
cooperate with us, then we're going to do it
anyway?"

MS5. RUTSON: The Section 106 and tri bal
consul tation process is very nmuch part of what the
Board is doing. That's why we're here. That's
why one-third of ny entire staff has flown from

Washi ngton, DC to be here to neet with you, to

16
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listen. So please, understand that we're taking
this very seriously.

MR MLLER So are we and ne and ny
conti ngent cane fromthe Yankton Si oux Tri be and
as well as a lot of tribal nenbers, we've cone a
lot of mles too, and it wasn't WAshi ngton, DC
where things don't get done; we're trying to get
t hi ngs done.

M5. NADALS: Well, that's encouragi ng. I
think that that's why we're all here. W want to
make sure that we can nove forward. And as far as
tribal participation is concerned, we want to nake
sure that if the Board |icenses an alternative,

t hat we have your ideas and concerns about what
sorts of things we need to do in terns of
additional identification, evaluation, and
mtigation, and that we start working on those
concerns as soon as possible so that we can

I ncor porate whatever things you think we need to
do and devel op that into sone sort of Progranmatic
Agr eenent or agreenent document.

So we very nmuch want to work with you to
make sure that your concerns and ideas regarding
eval uation, identification, and mtigation are

i ncorporated into this process. So we're

17
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definitely interested in working with you and
getting things done, even though we work in DC

MR, WALKSALONG My nane is Janes
Wal ksal ong, Northern Cheyenne THPO W' re talking
about APE, Area of Potential Effects. | nonitor
all this Tongue R ver Rail Project for this EI S
W started from base one, Mles City,
checkerboarded all the way to Sheri dan, Decker,
sone of the alternative routes, Colstrip, Cow
Creek, and we even took a jog up into where the
term nal where the Backs of White site is
(phonetic), and I could tell you being a nonitor,
what ny eyes and ears seen and heard. This is --
the whole area is potentially affected. I'm
talking froma tribal, a tribal culture
st andpoi nt. Li ke he drew -- drew this map here if
we was to find a site such as tepee rings, stone
circles, or whatever, you know, | took it upon
nyself to extend further beyond, beyond that
corridor to where we would say, "lIs there anything
el se beyond this that is tied into this?"

And Ben and Hubert and | done that on
several places where we went beyond that there.
And | also told the ICF staffs to take into

consi deration | andowners that told of existing
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sites out there, such as burials, other things
that they seen, how mght this railroad affect
them pl aces. And for instance, | think it was on
t he Anderson Ranch, the | andowner very adanmant
that there was a burial on this ridge that the
railroad was going to run by there, but they kept
insisting that it's out of the corridor. No,
we've got to go and try to view that there buri al
and see how this railroad. You know, |'ve worked
down at the Dewey Burdock Project, and I'"mquite
aware of what train traffic can do when they're

| oaded and unl oaded. And Curl ey can vouch for ne
on this. About every 15, 20 m nutes there was
trains going through there, and it was quite a
traffic. And that there is way down in South
Dakota where there's No Man's Land down in the
country. Down here there was hardly anybody that
lived in that there -- that corridor track. And
we' re tal king about nmy good friends, the

| andowners around in the Tongue River, and we're
tal ki ng about our people that are al ongsi de that
track there. How nmuch is that -- you know, to
them t hey have a concern for that railroad com ng
in and t hrough there. How many tines is there

going to be cars going through there, | oaded and

19
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unl oaded? | nean, we're tal king about a hundred-
unit train, and they rattle down the roads.

| did a survey one tine down at the
Fidelity CVM Wells down there, and the big concern
about that was the wldlife, and nost notably the
prairie chicken, the sage hens or grouse that
we're tal ki ng about. How s that going to affect
the noise and all that, howit's going to affect.

VWll, we're tal king the sane thing, and
these tracks that are going to be laid and the
trains that travel on them you know, they're
going to create the sane, if not nore, of what I
experi enced down in doing the surveys down at
Dewey Burdock. Train traffic is going to be very,
very noisy, I'll tell you that. And --

M5. NADALS: You nake sone very good
points, and | think that's exactly the kind of
per specti ve we need.

MR. WALKSALONG That's what APE is
about, the area of potential effect, and we' ve got
to look at all that.

MS. NADALS: And that's the kind of
perspective we really need in ternms of, you know,
trying to identify areas of potential effects

for -- that we need to look at if the Board

20
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| i censes an alternative. So there may be vari ous
different types of APEs. There could be APEs for
tribal sites, you know, sites of, say, spiritual
sites, how the noise mght affect those sites. So
we really need your help to try to identify.

MR. WALKSALONG. W got a burial site on
a hill ridge and it's 2, 300 feet fromthat, you
know. They | ooked at it back at that time, peace
and tranquillity and eternal rest where they pl ace
where they call good resting place. W need to
| ook at that.

M5. NADALS: Yeah, and we're happy to
take into consideration any ideas that you have
about how far out we need to | ook for different
types of resources, you know, visual inpacts,
noi se i npacts, all that sort of thing that we can
take i nto consideration.

MR WALKSALONG Exactly. And |I'm not
tal ki ng just about the aninals too. " mtal ki ng
about the plant life too. Howis that all going

to affect, you know?

You know, | used to work at a greenhouse
when | joined coll ege. | worked at a greenhouse
and they said, "If you talk to your plants, you're

going to see it growa little bit,"” you know.
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It's just a figure, you know, we got to take all
that into consideration. You know, this is a big
undertaki ng, and we need to sit together as m nds
and figure out how we can best resolve and cone to
a good resolution on this. So that's all | have
to say.

M5. NADALS: Well, that's hel pful, and I
think that's great. And anynore ideas |ike that
t hat we can have regardi ng what we need to | ook at
in terns of effects.

MR. STARZAK: Catching what -- capture
what Janes said before we take the next comments,

so | just jotted down for the final APE, let's
say, or for the APE that we'll be devel opi ng, we
shoul d i nclude any sensitive sites outside the
field survey area. So the field survey area is
very narr ow. It was just really basically set up
to see what was on the ground near the proposed
construction area for all the alternatives. That
woul d capture these | andowner inforned sites that
James was referring to that are outside of where
we | ooked, they would include, you know, if there
was a stone circle. And Janes said that we went

out to see if there mght be other things rel ated

to that outside that wal king area, so that's what
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that's neant to capture. And then we tal ked about
noi se, visual plant Iife, and I would add that,
you know, the height of the railroad is going to
be a very key thing to | ook at.

M5. NADALS: Yeah, |line of sight.

MR STARZAK: Line of sight, I'msorry.

MR.  VANCE: (Nati ve | anguage) | say good

day to everybody. M nane is Steve Vance. | am
the THPO for Cheyenne Ri ver Sioux Tribe. ' ve
hel d nost of ny comments yesterday until caucus

with other tribes, because that's basically why
we're all here together. But 106 is tribes with

f ederal agencies, so | guess ny coments are goi ng
to be towards STB. And again, | first off want to
commend and thank the public, the |l andowner cane

I n, addressed his concerns, and the others, the

| ocal people com ng up, the group providi ng neals.
It just goes back to a comment that was nade,
believe by Vicki with Surface Transportation
Board, that, you know, they are taking in concerns
of public and sonetines that outweighs the

envi ronnental and safety issues. And | just
wanted to know i f that was what you said for the
record? The other day you commented that there

has been permits, | think two that were denied --
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M5. RUTSON: This is Vicki.

MR. VANCE: -- over public concerns.

M5. RUTSON: You're exactly right, Steve.
The Board has denied a couple of cases, and the
Board or its predecessor agency. Because when the
Board nakes a decision, it weighs whether the
envi ronnent al and safety concerns, and that
i ncl udes the public concerns, outweigh the
transportation benefits of the project.

MR. VANCE: Thank you. And then going
back to Conrad here reading the letter from
Nort hern Cheyenne that they're going to also |et
t he peopl e decide, so | support those, because ny
mai n concern for Cheyenne Ri ver Reservation is
cunul ati ve effects. Al of this is what we call
as tribal people native land. So there was no
line specifically drawn around areas. W
exchanged cerenoni es, you know, with each other.
| commented this in the -- during the caucus. The
Lakota, or what you call the Sioux, participated
in what they called the Ghost Dance. And that was
people traveling all the way to the Paiute to
bring that back to their area. So we can't sit
here and say that the effects to these are to just

i ndi vi dual specific tribes with a |line boxed o4
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around them We didn't create those |lines. Those
lines were created, as you will hear, from our
politicians of broken treaty where, "You wll |ive
here,"” and to this day, people assune that that is
the only concern we should have of that area.
"Well, this isn't by your reservation, so it
shoul dn't concern you,"” or -- and | said it
yest erday about having rel atives up here. W
great grandfather had a wife that was Northern
Cheyenne, so ny ancestors travel ed back and forth
t hr ough t here.

So there are sone other concerns, you
know, for association, and that's the thing. W
establ i shed the association to what's happeni ng
here. So first of all, that's what | wanted to
say, you know, was for the public and for Northern
Cheyenne, is that we do support their vision,
because they're the closest to the effects that
"' mtal ki ng about, cunul ative effects. Their
association is going to be sooner and greater than
ours. Qurs is going to be further down the I|ine,
50 years, 75 years, 100 years down the |ine,
what's com ng down t hese bodies of water, what's
com ng down from noving. And ny coment of

cunul ati ve effects is not just this project. In
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the northern plains here, we have thousands of
projects that are going on that affect major |and
di sturbance, that affect, as | say, natural | aw,
| and, air, and water.

We have uranium we have rare el enents,
we have Keystone XL, gases, we have all these
t hi ngs that are happeni ng upw nd and upstream from
our reservation. So that's what |'m saying. You
know, what happened in the 1800 m ning period in
the Black Hills has caused fish to be deforned in
t he Cheyenne River. The Cheyenne Ri ver runs --
connects to the M ssouri R ver and runs on the
sout hern border of our reservation to southern
Black HIlls into Womng. So that really runs a
| ong ways. But all the other rivers, when | cane
this way, | deliberately cane up 212 to | ook at
the terrain and to see that whatever happens here
i f dust blows off fromthe coal into the sides of
the train tracks, then that will eventually wash
into these creeks and streans and eventually go --
and there's other things in there besides what you
can see. There's mnerals that you can't see that
are contam nants al so.

But | think for the process of what we're

here, 106, we're still in Step 1. Over the phone
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conference or tel econference the last tinme before
the neeting here, |I'd asked when 106 or
consultation was actually initiated, and R ck was
t he one who nentioned when that was. Because we
had al ready asked for this neeting, this face to
face, to have SHPO sitting here, and that's why
it's here, because | guess there was an issue wth
hi mgetting out of state to Rapid Cty. But I,
you know, thank himfor being here to see, you
know, what our concerns are and to support his
role, as ours is identical.

So |l think we're still in Step 1, if you
| ook at that four-step process that R ck put up
there of consultation and then identification.
And we're just barely into the identification
part, | feel.

MR STARZAK: That's correct.

MR. VANCE: But yet again, we heard
comments that kind of disturbed ne yesterday was
31 percent was good faith effort, and |I don't
t hi nk so. I mean, we still have, like I said,
peopl e all owi ng access for tribes to get in for
identification. So |I think ny suggestion is that
we do a -- the hundred percent identification and

t hat be of everything, any alternative that you

27

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

have figured out or you have on the table. I
believe | seen like four of them

But still, you can't project down the
line as to reroutes unl ess you know what's there
to avoid, to protect. And | nentioned, you know,
during the neeting that |ast night or yesterday
afternoon, that to us it's a different process.
You know, | don't support phased identification,
because you don't really know the whol e effect of
the project yet. So as | said, you know, how can
you protect what you haven't identified yet, when
that's the next thing after identification is
nom nati on and protection neasures?

But again on that eligibility for
nom nation, that's bothered nme ever since |'ve
cane to THPO as to our concerns. W' ve brought
this up with alnost all of these projects, that we
feel water is a sacred object, and yet when you
| ook at 13007, Sacred Sites, it's not nentioned in
there. How you going to protect this water when
we're looking at it as a sacred object?

So there is changes that need to be
happeni ng further up that, you know, we won't be
dealing with here today. But that is our ongoi ng

concern, and the protection of that water.
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We heard it several tines in prayers and
In discussions as to, "If you don't have it,
you're not going to live." And if you think life
Is sacred, water is sacred.

So these are the cunul ative effects
that's going to run down all these tributaries,
creeks, streans, rivers, dans, into the M ssouri,
into the M ssissippi, into the atnosphere, com ng
down in snow and rain onto the person further
down. But like | said, it's not just Tongue
Ri ver. This one is one of others. It's not --
you have to take that into consideration, that you
are part of a -- of other agencies that are | feel
are sonetines catering politicians over the backs
of | ocal people' s concerns.

And | don't know who it was yesterday
comment ed about, "Wll, you know, we want recorded

archeol ogical sites. There's windmlls."

VWll, tribes needed water too, but they
didn't drill and put up a wwindmll. You know, if
you can ook at a windm Il as a historical

property, what about the flow ng water, where you
got it to use?
The tribes didn't go and drill a well to

have access to that water. They wal ked down to
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the natural flowng streamto get that water. So
that flowng streamis their supply. But yet,
again, it cones down to that structure that
sonebody built to have water in a different area
as a historical property, but then what the tribes
had would not. So that's the ongoing battle wth
eligibility, that a ot of things that we see as
significant and i nportant and should be eligible
and protected that tri bes have gone on and put it
on their protection to tribal worKks.

And there's comments that | nade before
about maybe it's tine we take -- we used to live
on and put on, you know, world nom nati ons,
because the United States Governnent was not
listening to us. And | can specifically bring one
up is the Black Hills. Those are sacred to many,
many tri bes, as is Stonehenge or the Pyram ds
or -- but I said | very nuch doubt they would go
and put sonething |like that on protection
nmeasures. The world will. O her countries wll

| ook at what tri bes feel as sacred and

significant. But we always get back to this
process that's not in our favor. And we w ||
continue, like | said, we keep coni ng here and,

you know, chi pping away, chipping away at our

30

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

concer ns. | am here for our reservation. So |I'm
maki ng these comments as the effects that's goi ng
to be happeni ng downstream downw nd from all of
t he property, 50, 100 years, 200 years from now.
Because we can say there's no effect fromthis
project wthin, you know, maybe the years of its
operation, but what it |eaves after it's gone, we
will still be here. Once people have m ned what
t hey want out of the land, there's no nore, they
| eave. We're still the ones here.

So | think the other thing too, is to
being, as | said, | would like to -- | recomend a
hundred percent survey. And again, | -- |
appreci ate the help that archeol ogi sts give tri bes
In surveys, but | would prefer total native
I nvol venent in the surveys, whether it be a d ass
3 archeol ogi cal survey that it be conducted by
nati ve people or whether it be pre-construction
nmonitoring by tribal, you know, specialists, or
construction nonitoring by tribal specialists, |
al ways say total native involvenent. W have
skill ed archeol ogi sts who work for our tribes. So
I would say if there was to be a O ass 3 report,
you know, to do -- as | said it before, you know,

two birds with one stone. When we are sent d ass
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3 archeol ogi cal surveys, we review them and | ook
at them we say, "There's a lot of stuff mssing."
So we cone back to the table here and say, "W
want tribal identification.” Now, if that was
done right off the bat, we wouldn't be asking for
t hat second survey. Now, to see --

M5. NADALS: Steve, could | interject
just a couple of coments?

MR. VANCE: Wll, let ne say one nore
thing here, and then I'|Il be done. But it cones
back to the budget again. And as it was stated
yest erday, that nowhere was there consideration
for budget for tribes to do the survey. That
needs to be there.

So those are ny comments from Cheyenne
R ver in support with Northern Cheyenne and the
ot her tri bes.

M5. NADALS: Thank you. | appreciate
your comments, especially, you know, your specific
concerns about inpacts to water resources. | hear
that a lot. But | just wanted to nmake it clear
t hat when | was tal king about a good faith effort,
I was tal king about the identification effort that
we' ve done as part of the NEPA process, not 106,

and that we would be doi ng nuch nore survey work,
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much nore i ntensive survey work, different types
of studies, you know, and nmnuch nore -- nuch
clearer types of studies that would provide us

W th much nore informati on and enough i nformation
to nake determ nations of eligibility. And that
woul d be done as part of the re -- or work that
woul d be done for the |licensed alternative, if the
Board |icenses an alternative.

So we're just at the very early stages,
as you pointed out, of 106 and t he NEPA process.
And so if the Board |licenses an alternative, we
woul d be doi ng nmuch, nmuch nore than has been done
to date. Looking at different areas of potenti al
effects, looking at different types of resources,
having tri bal surveys, archeol ogi cal surveys, and
so we're not there yet. W're not there yet.

And one of the reasons we want to devel op
this Programmatic Agreenent is to |lay out the
process of what would be done in terns of cultural
surveys, identification, evaluation, determ nation
of areas of potential effect, and so have -- start
pl anni ng, you know.

W have sonebody who had said sonet hi ng
about strategic planning. W want do that. W

want to do sone strategic planning now and have
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all you involved in doing that strategic planning
so that we neke sure that we do nake a good faith
effort, that we make sure that we nmake an effort
that you're all happy about and that you're all in
agr eenent on.

So what we're doing -- what we've done to
date is just very prelimnary in terns of
gathering i nfornmati on about historic properties so
we can conpare the alternatives. And we knowit's
nowhere near what we need to do in terns of
identification or any alternatives actually
licensed. So we're not there yet, and that's why
we really hope that we can have your help in
| ayi ng out the strategy for that process in a
Programmati ¢ Agreenent. W think that's critical
to having your input fromthe ground up, from here
up, to figure out exactly what we need to do. So
anyway, just wanted to nmake that point.

MR. STARZAK: So, Steve, just so we' ve
tried to capture -- you know, the court reporter's
captured everything you said, but just to put sone
bullets on the things up here for the APE, we
added water. Was there anything el se we added to
the APE anal ysis or -- we already added |ine of

sight, and then we added under identification
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hundred percent native involvenent in survey
noni toring, dass 3 surveys.

So just so, again, |I'mcapturing only
part of what you were discussing, but it's all on
the court reporter's. These are exactly the kinds
of things we want to consider, as Cathy was
saying, as we start to think, "How do we do this
effort?" A Progranmati c Agreenent is the typica
mechani sm for doing that, so how do we devel op
t hat t oget her?

So | just wanted to nake sure, Steve, was
there sonething el se we should capture for the
group on that?

MR. VANCE: This is Steve Vance, Cheyenne
R ver agai n. Like | said, you know, there's nmany,
many projects going on. W have a tel econference
today; | just got a phone call this norning before
I wal ked in here if | was going to be down in
Rapid Gty for Keystone XL. So this is where
we're at here. W're pushed in a corner. | said
this before, it's |like a football gane, you know.
W have t hese applicants and conpani es and f eder al
agencies conming in here with a football uniform on
and they gave us a tennis outfit to play with

them It felt -- you know, but we've gotten
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hel mrets, we've gotten pads, we have the equi pnent
now to get out there and to play a pretty fair
gane, but the rules are still not in our favor.

So the process to get out there and to

identify, | don't know how nany ti nes

ar cheol ogi sts have been out there. You know, |'ve

heard, you know, planes going by and nmarkers bei ng

in the ground that ranchers didn't know peopl e

were on their land. So ot her people have been in

there, but where has the tri be had that

opportunity? That's what |'m sayi ng.

If we're going to be invol ved,

t hese are

t he things that

I"mgoing to be expecting out

t his,

i nvol venent ,

you know, as equal

is that we have a hundred percent

to third-party

of

applicant, you know, archeol ogists, you know, that
type -- the tribes be the ones out there, because
we're the ones that are going to know what it is.
And | think --

MS. NADALS: Yeah, Steve.

MR. VANCE: Not hi ng agai nst

archeol ogi sts, but | think they have stepped

forward and comented that we have to count on
you. We have to count on the tribes to say what

that stone is, because you know, we were taught
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Col unbus di scovered Anerica, and | don't know if
anybody still believes that today; we never did.

So like | said, tribes needs to be out
t here. If you're going to tal k about a PA, you
know, if you |l ook at your chart up there, where
does the PA fall in? You know, you shoul d be
com ng up wth other things, scopes of work, or
other things to develop that phase. And | think
we're |ike junping ahead of things, you know, wth
eligibility, and those things will cone down the
line. But we haven't even done identification
and that's where | think we need to go with this.
So |l think I"mjust going to stay on that part, is
that we get to conclude that identification
phase --

MS. NADALS: Yeah, and Steve --

MR. VANCE: -- without saying we're
al ready doi ng good faith or w thout saying that
we're going to go into a PA or MOA or whatever. I
thi nk those things will be devel oped. But check
with the tribes, for the ones who are -- and we
probably won't, nost |likely won't have, as they
say, boots on the ground from Cheyenne Ri ver. I
support which tribes are going to be out there

doing it for the benefit of Cheyenne Ri ver not for
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the benefit of thensel ves. Because like | said,
it's a unified effort here.

M5. NADALS: And, Steve, just to nmake it
clear, we did have tribes out with us. As you can
see on the screen, we had a nunber of tribes that
participated in the surveys this sumer, and we
had -- we asked all the tribes who were consulting
wWith us to participate in the surveys, and we had
a |large response. And the tribes that did
partici pate are shown on the screen, and they were
also paid. And any efforts that will be done in
the future that would include tribes, tribes would
al so be paid for any participation that they woul d
have in helping us identify resources along the
licensed alternatives. So that's sonething we
woul d definitely do.

W understand conpletely that we need to
have tribal feet on the ground, that only tribes
can understand and identify sites that are
inmportant to tribes; archeologists can't do that.
And that's precisely why we had a confi guration of
field crews that we had, which is, you know, four
archeol ogi sts and four tribal participants this
summer. And fromwhat | hear fromboth the tribes

and the archeol ogists, it worked very well, 38
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because the archeol ogists |earned fromthe tri bes
and the tribes |learned fromthe archeol ogi sts. It
was really a great cross-fertilization of

know edge, and | think that's the way things
should go. So anyway, if Rick, you wanted to add
sonething to that?

MR. STARZAK: Yeah, Steve, just to be
cl ear, none of our archeol ogists did any work
w t hout Native Anericans with our teans. And
there was sone confusi on yesterday about
hel i copter surveys. No helicopter surveys were
done for culture resources work. | think there
m ght have been for wldlife and bi ol ogy, but not
cultural resources. So | just wanted to convey,
fromthe very first day we stepped in the field,
we were coordinating with tribal nenbers.

MR. VANCE: GCkay. This is Steve again
from Cheyenne River. But like |I said, other
people -- | didn't say specifically who was in
there flying, but other people have had the
opportunity to get in there and to view nore than,
I think, tribes, and maybe in the first proposal
Keystone had that this didn't happen; that's why
we' re here today.

But | understand all the people who are
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i nvol ved, tribes, you know, out there doing the
identificati on and how nany they were and how
positive it was. But that's what |I'm saying right
now, is that, you know, we need to get back to
total identification efforts. Because if you're
going to tal k about, you know, sonething further
down the line, that may change the route of your
pl an here, whether, you know, descending off of a
hill or, you know, incline or crossing a stream
or, you know, the rancher tal ked about how he was
going to be deni ed access to property and wat er
because of what side of the river or that the
track was going to be, and what they wanted wasn't
really going to be what was going to be offered to
t hem

So | guess, you know, on the other side,
' m saying that we need to get back to this --
once you know t he whol e area, then you can decide
about your visual, you know, how far, you know,
the other effects besides the effects to sacred

sites. But if you're, you know, |ooking at one

area and not anot her, how can you -- and
associ ation, you know, | talk about association as
the tribes. W still practice these ways. It's

not because these things were sitting there for
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10, 000 years that we don't associate ourselves to
them We still do.

The other thing is that sone of these
sites cross large areas and di stance. You know,
you don't have to be on top of every tower to be
connected to Devils Tower. You don't have to be,
you know, touching the sun to pray and to worship
the sun. So the visual goes further than what
you're | ooking at here for a | ot of these areas
out here. | just want to say that part, because
once we get in there and identify and the tri bes
sit down and evaluate all of this into what
Sur face Transportati on Board can | ook at as for
protecti on neasures, you don't know what it is
unl ess you find it.

So | think we need to -- and what ever
ki nd of docunent you want to devel op before then
for that type of agreenent, | guess that's, you
know, those ongoi ng phases of how you're going to
do that. But like | said, we need to get back to
identifying what is in that whol e vall ey.

MR. STARZAK: Thank you, Steve. W just,
again --

M5. RUTSON: Rick, we've got Terry here

that would |i ke to speak.
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MR STARZAK: Let ne say one thing. W
added association to the prelimnary. CGo ahead,
Terry.

MR CLOUTH ER: "1l defer to Steve right
now, and then |I'l|l speak after him

MR. BRADY: (Good norni ng. My nane is
St eve Brady. Happy Val entine's Day. So you nake
sure you send a selfie to your significant other.
Conrad will be sendi ng about four or five.

Anyway, | just wanted to cover a little
bit about Oter Creek, the proposed m ne. And our

coal is |leading the state-owned coal about 550

mllion tons and Great Northern Properties about
770 mllion tons. And one of the proposed routes
or spur, if you want to call it, cones off that

near Ashland up toward Oter Creek, and it's a few
mles up in there. Then there's a THPO site and
so forth. Conrad and | have been -- the cul tural
conm ssioner is the designated tribe along wth
the THPO to handle this. The first proposed
survey site is approxinately about 10,000 acres of
proposed m ne project, and we'll be doing the
survey there hopefully this sumer. W do have a
Cul tural Resource Managenent Plan that's in place.

But, the other part to this is that there should
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be other tribes involved since the spur goes up to
Oter Ceek. So you know, | just want to nake
sure that you know that and it's included in the
comment. Thank you.

MR. RHODD: This is Ben Rhodd, Rosebud
Sioux Tribe. The encapsul ation of Steve's talk
here has really hit the nail on the head, so to
speak. It comes down to where we're doing
i dentification. I"min agreenment wth what
happened, Janes can attest to that, when we were
out in the field, and | have to say, | respect the
archeol ogi sts for stepping away from what we were
doi ng. However, | want to bring up about one
site, just as an exanple of this.

VWhat we were tal king about goi ng out si de
of the area, Janes was nentioning earlier, we went
out si de and we | ooked over at another small
commentary next to this site that had, | think, if
I renenber correctly, one spiral, three circles,
anot her effigy of sone nature, about five
features. Now, that was what was recorded by the
archeol ogi st. However, as we sat down, took our
time, not only going over to anot her area but
com ng back, finding other features, there was

actually a total of about 17 features there.

43

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

That's additional to what we recogni zed t hat was
on the ground. So we didn't say anything. Wy?
Because of the issues that we have with the
traditional cultural properties as it is witten,
so to speak, and so far, we use in the law. And
that' s anot her whol e separate argunent and i ssue.
However, we were content on that |evel at
that tine, particularly for let the archeol ogi sts
do what they could do as far as recognition about
hi storic property and being able to place the
applicable law to its protection. 1It's not that
we were not concerned about it; we were, on the
| evel of the additional features that were there.
But we didn't say anything. W sat on
t he ground, had a good snpbke, talked it over anobng
ourselves. Said, "W wll leave that." And I
t hi nk Janes was saying that |ater on they would
have Conrad and others to cone out and | ook at the
site al so. I"mjust saying, bringing that as an
i ssue here, because it is the identification that
is the nost inportant at this stage.
And all your alternatives, all the other
differing divergent routes, whatever that you're
going to be doing, we need to survey those.

That's the reason | was asking for nunbers a4
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yest er day. If it's easy to get your head around

t he nunbers. So we cal cul ated off of all that you
had witten here, the acreages, we have the
potential just fromthe sanpling, so to speak,

t hat has taken place on those 32 percent, we have
180 traditional cultural properties, if you want
to use that term sacred sites, sites of
significance, etc. W have 180 of them out there.

Once those are identified, once they are
| ocated, then we have the basis by which to create
what will happen within the context of a PA, and
fromthere, to the scope of work.

We're kind of getting -- but we're
putting the horse behind the cart here. But |
don't know where el se you want to go with this.
Trying to figure that out. O do we want to go
wth the sow first. So you know, we're kind of --
we're kind of | osing our perspective here on as
far as the process, as far as has been set down by
the ACHP. W need to think about this.

And I'min conpl ete agreenent w th what
St eve has been bringing out here. And | know t hat
Terry has comments that have to do with the 800
regs, so just putting that out there. But | do

want to have it on record that Rosebud supports
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t he points that have been brought up by M. Vance.
Thank you.

MR, CLOQUTH ER.  Thanks, Ben. This is
Terry with Standi ng Rock Sioux Tri be. I want to
get back to a comment that Cathy had nade in
regards to identification when she was commenti ng
about to Steve in terns of the NEPA identification
versus the Section 106 identification. Part of
the problemwith this project right off the bat is
that we're m xi ng NEPA and Section 106. | said it
in ny opening conments yesterday, that it al nost
always fails, and this is a project where it's
failing yet again.

Specifically, and 1'll say this slowy
for the benefit of our court reporter -- |'ve
gotten in trouble fromthem before for speaking
too fast -- 36 CFR 800.8(c)(1)(ii), ldentified --
|'"'msorry, "ldentify historic properties and
assess the effects of the undertaki ng on such
properties in a nmanner consistent with the
standards and criteria of 36 CFR 800.4 through 5,
provi ded that the scope and tim ng of these steps
may be phased to reflect the agency official's
consi deration of project alternatives in the NEPA

process and the effort is commensurate with the
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assessnent of other environnental factors.™

That doesn't nean that you can just do
what ever you want in the NEPA process, and this is
the problemw th the federal agency's assunption
on these. You still have to do your 106 and your
NEPA identification to be consistent with the 106.

Now, when we go back to --

M5. NADALS: Terry, just -- what's the
headi ng of that section?

MR. CLOUTHI ER  That's Coordi nati ng
800. 8.

M5. NADALS: W're actually not foll ow ng
that, that part of the 106 regulations. W're
coordi nating 106 with NEPA, but not that -- we're
not follow ng that exact --

MR. CLOUTHI ER:  You woul d need a separate
agreenent that states such, and you have not done
that with any of the tribes.

MS. NADALS: Yeah, we're not --

MR. CLOUTH ER: You have to follow this
or you have to have a separate agreenent stating
that you're not doing this.

MR. STARZAK: That's why we're here.
Exactly, Terry. That's why we're here. W're

trying to see if -- we're trying to see if
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everyone is in agreenent in devel opi ng the PA.

MR CLOUTH ER  Ckay. " m going to get
to that, Ri chard. " msorry to cut you off, but
since Steve was cut off, 1'll do it as well

MR STARZAK: Ckay, sorry.

MR CLOUTH ER  Pardon ne. 800.4(2),
"Phased identification and evaluation," there's
three criteria within here that we really need to
tal k about. You nentioned yesterday that you are
going with a phased identification and eval uati on
section. It specifies -- | won't even bot her
reading the first part, because that just talks
about the consideration for |Iand mass and stuff,
and that's what you guys have.

Let's get down to the sentence where it
says, "The agency official may al so defer final

identification."”

"The agency official may al so defer final

identification and evaluation of historic
properties if it is specifically provided for in

MOA executed pursuant to 800.6," or "a
Programmati ¢ Agreenent executed pursuant to
800. 14. "

MR. STARZAK: Exactly.

MR. CLOUTHI ER  Yesterday | heard and |

a
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just heard from Ri chard tal ki ng about, "Do we need
to do a PA," this specifically states, "Yeah, if
you're doing this, you have to do a PA." There's
no choice in that.

M5. NADALS: That's what we've been
sayi ng. I mean --

MR. CLOUTH ER: No, |I've heard that you
guys were -- you know, "Are we going to consider
to do a PA?"

M5. NADALS: No, we are doing a PA

MR CLOUTHHER Well, good. That's the
first tinme |'ve heard you say we're definitely
doi ng the PA.

M5. NADALS: | don't understand. W
could go back and | ook at the record, but [|'ve
been sayi ng repeatedly that we want your input on
devel opi ng a PA

MR CLOUTHHER Al right, let's go down
nore to the sentence that begins with "The
process."” Yeah, right there.

"The process should establish the likely
presence of historic properties within the area of
potential effects for each alternative or
i naccessi bl e area t hrough background research,

consul tation and an appropriate |level of field
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I nvestigation, taking into account the nunber of
alternati ves under consideration, the magnitude of
the undertaking and its likely effects, and the
views of the SHPO THPO and any ot her consulting
parties.”

You heard Ben Rhodd say it and you' ve
heard Steve Vance say it, that we want a hundred
percent survey. You'll hear nme now say it.

St andi ng Rock Sioux Tribe wants a hundred percent

survey. |Is that being considered?
M5. NADALS: Yes, we'll certainly
consider that. Absolutely, we'll consider that.

MR, STARZAK: And just --

MR M LLER Lyle MIler with the Yankton
Sioux Tribe. You can also include the | hanktonwan
(phonetic) people with them

M5. NADALS: Okay, great.

MR, STARZAK: The -- Steve, may | insert,
or do you have nore?

MR CLOUTHHER Let's go to the | ast
sentence here. "As specific aspects or |ocations
of an alternative are refined or access i s gained,
t he agency official should proceed with the
identification and eval uation of historic

properties in accordance with paragraphs (b)(1),"
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and that would be 36 CFR 800.4(b)(1), "and (c) of
this section.”

You heard from M. MRae yesterday that
he has nine mles worth on his |land that needs to
be surveyed. He has agreed to give you access to
it. I"d like to see this thing surveyed if this
Is going to be --

M5. NADALS: Terry, just to be clear, |
mean, | don't know if Vicki wants ne to go into
t his.

M5. RUTSON: Just let Terry finish, and
then that's fine.

MS. NADALS: Because we did have a letter
from McRae saying that we could not access his
property, for the record. But anyway, "Il be
qui et from now on.

MR, CLOUTHI ER: No, it's totally fine,
Cat hy, but what I'mgetting at nowis, you heard
hi m yesterday specifically say that as | ong as
there's tribal participation, he's okay with you
being on his land. That falls under that criteria
of that |ast sentence. The |ocation is now
avai |l abl e, therefore, you nust conduct --

MR. SUMMVERVI LLE: Al an Summervill e.
There's a history behind the area. Wat M. MRae

51

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

was sayi ng before was -- or | should clarify.
There's a letter froma group representing a
series of | andowners, including McRae, that said
we have no access. There was not hing specific
about, "but you could have cone out |ast summer if
you have Native Anericans with you."

So we -- he said it verbally now, and
that's good, but we need a letter fromhis
attorney clarifying again if their position has
changed.

MR CLOUTHER Well, I'"mnot sure how
you want to work that, but fromwhat | heard
yesterday, there's now nine nmles that's open for
survey and potentially nore based on the other
| andowner that | can't renenber their nane that he
may grant access to sone of his land as well. And
that has to be conducted in accordance wth
(b)(1). I"mnot going to go into all that. I m
sure Cathy has heard ne speak on identification
efforts and good faith effort. | know -- | have a
feeling Bruce nay want to speak on that as well,
based on what he's nmentioned this norning. So
those are where ny consi derati ons and concerns
are, is specifically with the phased

i dentification. It alnmost felt like it was being 52
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t hrust upon us w thout our views being consi dered
in that, in particular wiwth the hundred percent
survey. | just feel like it's not com ng across
that we do want a hundred percent survey of this.
| also, in terns of neeting the
requi renents that are required for NEPA and
Section 106 and your identification effort, |
don't feel that the nunbers that were presented
yesterday really neet that standard. | think
they're still too low, in particular, Tongue
Ri ver, the main Tongue Ri ver one at five percent.
There's no way you' ve got a good idea of what's
actually there at five percent in terns of being
able to establish the cultural history for that
area for a NEPA docunent, and there's certainly no
way it neets Section 106, in ny opinion.

Maybe sone of the other nunbers are a
little bit closer to what you need, but they all
seemto be low to ne, and | think, you know,
undertaki ng as you get access to or whatever el se
is inpeding you getting out there, undert aking
those as they cone up prior to the Draft EIS w |
make it stronger. Because |I'll tell you, right
now if it cones across ny desk with these nunbers

onit, I'"'mgoing to call you out on it legally
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t hr ough t he NEPA process.

Additionally, the wildlife surveys done
t hrough heli copter survey, there's no way that's
going to be feasible, especially considering the
huge fire that happened. When was that fire?

MR. CONRAD FI SHER: A coupl e years ago.

MR CLOUTHIER  And the fact that they
don't have their habitat anynore. That clearly,
as the | andowner said, needed to wait until it had
regr own.

So those are sone of the concerns that |
have wi th your NEPA docunent as it stands today.
But ny main concern was with the | andowner sayi ng
you've got nine mles. W need to get that
surveyed as soon as possible, because it's going
to strengthen your argunent, especially for that
Col strip, which is the preferred for the
applicant, so...

M5. NADALS: Thank you.

MR. STARZAK: David, may | address Terry
bef ore you start?

Terry, just to be famliar, so when dint
McRae was tal ki ng yesterday, we put sone bullets
down about, you know, his property, about, you

know, tribal going out. W have a hundred percent
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survey down. | think we're in concert here that a
phased identification has to be done. If we're
going to currently only have access through
| andowner perm ssion to 45 percent of the
alternatives, we can't trespass. W have to do a
phased i dentification. If you |l ook at the part of
the regul ati ons that are highlighted, which you
poi nted out, "As specific aspects or |ocations of
an alternative are refined or access i s gained,
t he agency official shall proceed with the
identification and the eval uation.™

So as we di scussed earlier, 55 percent of
the land is inaccessible to us and probably woul d
not be until there is a |licensed alternative. And
if there is -- if that happens, and if there is
a -- suddenly there is an ability to access the
property. So | think we're in concert; it's just
ti m ng. I want everybody to be aware, we can't
just go out and survey where we do not have
perm ssion. And Cint MRae reiterated that
yesterday. So that's fairly new. | nean, okay,
"1l et you go, David.

MR. YOUPEE: Rick, can | say sonething?
Curl ey Youpee; |I'msorry. The anmount of | and that

we have access to and the nunbers conti nue to
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shift back and forth of percentages. | think the
Inmportant thing for ne is the nethodol ogy of the
actual work on the ground. | under stand and |
understand it yesterday, the phase work part of as
bei ng a system because we don't have access to
each and every parcel of |and out there. I
under st and t hat . I understand the inportance of
the PA, so that we can prescribe guidelines in
order to continue our work in doing the surveys
and having a final project as well as instituting
litigation neasures that woul d assist the tri bes.

But ny question is, that the Board's
revi ew of construction applications is governed by
49 U. S. C. 10901, and as regulations 49 CFR 1150.1
to 1150. 10 and the requirenents of NEPA and
rel ated environnmental | aws.

Now, the EIS that | reviewed that went
way back to G ter Creek and ot her devel opnents,
| " ve never seen cultural resources in respects to
tri bes' involvenent described in those. W're not
tal ki ng about cultural resources in terns of
features in sites. W're tal king about cul tural
resources in terns of medicinal plants, natural
f ood suppliers, and waterways and springs.

Now, | haven't seen a docunent to date
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t hat connects the tribes and these cul tural
resources, and |I'm hoping to see that in the new
process here. So can you tell ne what we're going
to do in terns of cultural resources in the NEPA
docunent? Because | understand that it's going to
be two separate docunents, the NEPA and the
Section 106; is that right?

MR, STARZAK: Yes.

MR. YOUPEE: You're saying "yes"; she's

sayi ng "no.
MR, STARZAK: |"'m sorry? The NEPA
docunent would sunmmari ze what the Section 106
process revealed. So in other words, the Section
106 process infornms the NEPA docunent, but we wll
not be using the NEPA docunent to do consultation
wth the tribes or the SHPO So | think of it as
two different processes. The Section 106 results
in form ng the NEPA process, but they're separate.

MR, YOUPEE: Okay, can we ask Vicki why
she was shaki ng her head so that I'mnot in the
confusion, state of confusion here?

M5. RUTSON: We're conbi ni ng NEPA and
106, except it is our intention, and if |I'm not

being -- oh, I"msorry; this is Vicki Rutson. And

I'"'mnot sure |I'mgoing to be responsive, Curl ey,
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but 1've got all these thoughts junbling around in
ny head, but |'m being so m ndful about not
interrupting, and I think that's -- and |i stening,
so now when | have to talk | feel like there's

this big junble in here.

Terry tal ked about the PA and expressed
frustration that we haven't nentioned it earlier.
You were -- Curley, you were at the Rapid Gty
meeting, and | renenber how outraged the tribes
were, rightfully so, when we wal ked in with the PA
t hat had been drafted. So we didn't want to nake
that m stake here, so that's why we've been | oath
to tal k about the PA.

But | guess we're tal king about it now,
and you're the one that nade the statenent that,
fromny way of thinking, was so hel pful and so

critical for everyone. W need to involve the

tribes fromthe ground up on the PA I think when
Rick said there are two processes, | think that's
why | was nodding "yes.”" W're doing a NEPA

docunent, and we're doing a PA. W would like to
do a PA as long as -- | nean, we're going to go
forward with it. W want to go forward with it
with your help. W don't want to sit in our damm

offices and draft it up w thout hearing your
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concer ns.

We're hearing there needs to be a hundred
percent survey work, and |I've al ready nade the
commtnent that we'll take that issue back to
Washington and I wll talk it over with the team
I am maki ng no prom se today that we're going to
do that 100 percent survey work of every
alternative. The promse that |I'm making is,
we'll talk about it and come up with a deci sion
that's consi dered and t houghtful .

So our hope is that we'll be able to work
with, be it if there's a group that would like to
get involved in the nuts and bolts of the PA we
would be so thrilled to be able to have a group
that we can work with on a weekly basis.
understand -- | understand the tribes are being
sl ammed now with work and projects and agenci es.
"' m sure you've had your fill, and I don't nean to
add nore burden to your already overfl ow ng
wor kl oad.

What |'m saying is, we would | ove to have
t he opportunity to work with you as we develop a
PA that will allow for 100 percent surveying of a
route, should a route be pernmtted by the agency.

So to answer your question, finally,

59

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

Curley, w're going to -- we would |like to put out
the Draft EI'S, the NEPA docunent. We would |ike
to have the draft PA in that docunent.

Now, these are bold statenents for
February, but that -- that is where |I'm hopeful
that we can go with your help.

MR YOUPEE: | -- 1 amvery interested in
the EI'S process once nore, and I was hoping to
find support in the nmethodol ogy of allow ng tri bes
to participate in the process itself of the EI'S or
the environnental review in ternms of collecting
t hose resources, or rather, listing those
resources in those areas of concern, incorporating
those cultural resources being consistent wth
that into the Section 106. That's al ways been the
process for nme in integrating the docunents as
opposed to integrating the Section 106 into the
NEPA. That's going to be a new experience for ne.

Al and all, we've always had opportunity
in both docunents. But again, this one here, the
initial EIS we weren't involved in that.

Actually, it took the State Hi storical
Preservation Ofice to say, "You have to include
the Fort Peck Tribes because this is part of their

traditional territories as well ."
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W have no disputes over land at this
point. W only want the opportunity to survey
sites that belong to the Sioux and the Assini boi ne
people. W're not into the tug of war of any | and
di sputes or construction or devel opnent di sputes
at this point, you know. W can't be involved in
those. W realize these are | ocal things.

However, the identification of cultural
resources is what we're -- is what we're trying to
achieve in the greatest extent. W heard a
hundred percent survey. That would be nice, but I
thi nk we would agree to 99. 9999 percent of that of
t he survey.

But all in all, we need to do an
et hnobot any survey in those areas. W're |osing
medi ci nal plants at an alarmng rate in the state

of Montana. W have very few places that we

use -- that we have a Sun Dance plant in the state
of Montana. It is alnost eradicated at this
poi nt .

So those are our concerns. Those are our
i medi at e concerns regardi ng cultural resources.
Thank you.

MR CLOUTHHER Can | quickly follow up

just on one comment that Curley nmade? Sorry,
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Davi d. In terns of the ethnobotany, it al so needs
to be conducted with tribal personnel, in
particul ar, that we have plants that we're
concerned with that wldlife officials nmay not.
That was the only comment, and then |I'Il defer to
Davi d.

MR. COBURN: Thank you. This is David
Coburn. | just have really nore of a question
just so the record is clear when we go back and
read this transcript weeks or nonths from now.

Several of the people, Terry, you
i ncl uded, tal ked about a 100 percent survey. And
I would just |ike sonebody who's suggesting a
100 percent survey to clarify, are you tal king --
and at the risk of reopening i ssues we talked
about yesterday -- are you tal king about
100 percent of all of the | and on each
alternative, or 100 percent of the accessible | and
that is the land as to which | andowners have
al | owned access?

It's not clear to ne what it is, and it
won't be clear to people who are reading the
transcript who aren't at this neeting, so that's
why |I'm aski ng. Thank you.

MR CLOUTHIER  Terry Clouthier with
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St andi ng Rock. For Standi ng Rock, we prefer to
see a hundred percent of all of it, not just the
accessi bl e, but we do understand that if we can't
get access, we can't survey.

But with your phased approach that's
being -- that hopefully it wll all be able to be
surveyed as the phased approach continues and | and
access is given, which is why |I brought up those
poi nts about the | aw where it states that, so...

MR.  VANCE: | guess, this is Steve Vance
with the Cheyenne River Sioux Tribe, and | concur
with what Terry said. That's the concern here.
You know, if we're going to reroute |later on down
the line or we're going to ook at an alternative,
different alternative, we're not going to know
whi ch way to go. Wen you do that hundred
percent, then you have everything there in front
of you as to which way you can go with m ni nal
effects.

Because as | stated before, avoidance is
going to be ny coment. If there's sonething
there and it's significant to tribes, we're going
to put out there that it should be avoi ded. But
t hat never happens. W see, you know, the

mtigati on neasures that conpletely, you know,
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al nost we say degrade significant sites.

And again, with -- | just want to comment

on what Terry already did, is that on Curley --
the study of plants, tribes have a different
interpretation of plants than scientists or
bot ani sts or, you know, even a nold ended up bei

sonet hing that was i nportant. Poi son i vy, sone

on

ng

people ook at it as a negative plant, but tribes

have found other uses for it beneficial. So |

support Curley's coment too, that that needs to

be conduct ed.

MR. ROUNDSTONE: Good norni ng.

MR, STARZAK: Could | just ask Curley?

MR. ROUNDSTONE: No, you can't.

(Laught er)

MR. ROUNDSTONE: I"'msitting here about
t hrough ei ght of you guys tal king and argui ng w
each ot her. Do me a quick favor. Turn to that
person on your left or your right and shake t hei
hand. G ve thema smle. You guys are kind of
getting tense here. It's good to snile.

You know, native people, they have a
sense of hunor when at their worst. At their
worst tinmes, there's always hunor, and | think

that has carried us through a |ot of war, a | ot

th

r

of
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fam ne, and a | ot of disheartening.

Sitting here listening to comments and
really agree with that ethnobotany study, you
know. | " ve al ways been told that plants have the
capacity to heal any ail nent that we have, even
cancer. | really believe that. ' ve al ways --
one of the best parts of ny job is that | get to
oversee our buffalo herd, and I always watch which
plants they eat. There was a tine in our history
where we didn't have a cancer, di abetes, or any of
t hese di seases that we carry today, and it was
because we wat ched animals eat and we ate what
they ate. Buffalo don't have cancer. In fact,
their nmeat has a natural antigen to cancer.

But with that said, you know, | wanted to
bring up a point of inpact and trying to -- it
appears, and |'ve been followng this thing for
27 years when they brought up coal m ning. I just
wanted to have you fol ks kind of put yourselves
ahead a little bit, you know, because it seens
like to me that there's mllions and billions of
dollars that's going to happen because of this
thing. And I know, you know, when the old white
guy sees noney, it's going to happen.

So with that said, you know, sone
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consi derati ons and sone i npact consi derati ons.
You know, like nyself, | cone fromthe wildlife
area, as you all know, and |I was thinking | ast
night, a lot of it's going to happen; we should
try to work together. You know, in western
Mont ana t he Fl athead Nation, they were involved in
negotiations wth the Departnent of Transportation
on a highway that was built through their
reservation, and one of the things that they had
done was nade animal -friendly roads where the
ani mal s could go underneath the road, and it was
natural. |t went underneath, and it was natural.
It was nice dirt floor where the animal felt
nat ural when he was crossing it. They had
overpasses for aninmals that they could go over the
hi ghway. And m nd you, that 93 was a very, very
busy hi ghway, and they worked it out. So these
are sone of the considerations that we have to
t hi nk about when this -- if this goes forward.

The ot her consideration that | want ny
nati ve brothers and sisters to think about, and
al so, those involved in this, last fall | received
a call fromone of ny brother's society, and he
asked nme to cone and help himpray. And when

sonebody asks you that, | always feel good. It
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feels good to talk to our natural world, and I
really believe that spiritual things are part of
our natural world, part of who we are, all part of
hunman. And one of the things that -- | went over
there wwth a real high expectation, and there was
a group of people there, and first thing |I noticed
they were all short, and | knew that they were not
fromthe plains tribes. They were fromthe
coastal tribes. And they had brought a totem
pol e, and they brought a totempole to Oter Creek
where all of this start, and they were very
hunbl e. They asked our holy people to pray for
that totem pole and to pray for them peopl e and

t he nmeani ng of what was behind it, because where
this track is going, and at the end they're going
to build a port along the coast and where they
chose the sites for the port is where sone

ext ensi ve graves are, graveyard, in fact. They
were very di sheartened because again, you know,
the railroad or the Departnent of Transportation
was going to essentially ignore their -- ignore
their cries and build this port. And | just
recently heard | ast week that it was del ayed for
what i s goi ng on.

But | just wanted to bring that forward,
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because what we send down there, you know, it is
not good for themeither, for our brothers down
there and our sisters down there and on the West
Coast .

| npact s. My brother here fromthe Three
Affiliated Tribes can tell you the inpacts of the
energy industry very clearly. And then for the
Depart nent of Transportation, |isten, because this
tribe did not plan nor did they anticipate the
i npacts that would be felt they're feeling today.

The nmentality was the conpany maki ng
noney, but they didn't think about their workers,
and they didn't think about the inpacts that were
going to happen as a result of this.

Roads. Extrenely heavy equi pnent and the
heavy trucks that go back and forth and
crisscrossing roads in North Dakota, northeast
Mont ana are crunbling because they weren't built
to handle this kind of traffic.

Hospitals that were built for snal
communities now are serving triple, four times the
capacity that they were built for.

Wrst yet, jails are filled beyond
capacity. Now, they're releasing the | esser

crinmes and holding up the ones that are nore
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serious crines.

| npact s. In Si dney, Montana there was a
t eacher out jobbing in the norni ng enjoying her
fall day, and she was killed. She was ki dnapped
and she was killed by two individuals not from our
st at e.

| npact s. Land i npacts when you have a
hi gh popul ati on and people enter one area, you're
going to see people everywhere. Their Fish and
Gane Departnent are overwor ked because their | ands
are being crisscrossed by non-tribal nenbers
hunti ng.

But the nost thing that | wanted to bring
up, you know, is, and fromny heart and how I
feel, is that | -- you know, if this happens, |I'm
contributing to what's happeni ng on the coast, to
t hem people, and I'm al so stepping on their
gr aves.

Now, |'m not real sure how nodern
Caucasi an feels about their ancestors; you know, |
soneti mes observe certain things. But to the
native, you know, our ancestors are very
i nportant. We have our generals and our heros,
too. Sone of the greatest generals, you know,

Sitting Bull, Red doud, Crazy Horse, Two Mons,
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Long Life, Little WIlf, Plenty Coups, all these
heros that we have are our ancestors, Chief
Seattle on the coast, and it's their grandchil dren
and their brothers and sisters that we are

st eppi ng on. | just wanted to put that thought,
you know, that cause-and-effect kind of thought if
and when we allow this to happen, the inpacts that
are going to be felt not only here but where it
ends up.

To further that, the carci nogenics of
this coal as it's burned is a huge contri butor to
gl obal warm ng. Been preachi ng gl obal warm ng for
20, 30 years now. People are just now starting to
feel it. This is the coldest winter in reported
hi story. Many days on our cal endars here in
Mont ana where we're supposed to be cold is col dest
time that they've ever recorded in our history.
Thi ngs are changing in our environnent. And the
when t he weat her changes, even one or two degrees,
cause and effects, not only in our animl world,
but in our natural world. Continental plates are
shifting result in volcanic activity, earthquakes,
as a result of our change in weather, because
everything is tied together. It'"s like trying to

stop a flow of streamwater with your hands; you
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can't. It's not going to happen.

But we as humans, it's our responsibility
to be stewards to our earth, especially now when
we see these effects of global warm ng. So you
know, just take sone of them thoughts into
consi der ati on.

I'"'ma small part of cause in this. I
am-- | drive a car every day to work. You know,
I'"'m part of that too. But if we can try, you
know, to stop sone of these, these inpacts, to
work with them I|ike the safe crossings for
aninmals, try our best to foresee 20, 30 years in
your neeti ngs.

You know, you said you can go back to
your office to talk about this and make the
deci sion of what is best not only for the conpany,
but for the people and comunities that |ive
there, you know, consider sone of these things,

I npact s. Because when you go hone, you go into
traffic and go to your house. And you see, when
go hone, | drive through the country and go to ny
country house, you know, and | see these inpacts
on a daily basis. Il work with animals in the
natural world every day, and | see inpacts that

are a result of industry. So think about sone of
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these things. And | just wanted to kind of stop
the neeting a little bit, and it kind of seened
like it was getting tense over surveys, and
concentrate just on our local area. This is going
to have a huge inpact not only in sout heast
Mont ana and the state of Montana, but the whole
country.

I want to wi sh each and every one of you
a good day. Thank you.

MR. STARZAK: Go ahead.

MR. CONRAD FI SHER: Thank you very nuch,
Mar k. Sone very excell ent points. I know we have
a -- this is the last day, and we're tal ki ng about
sonme critical issues here, and |'msure there's
going to be nore discussion, but | think this is a
good tine to regather our thoughts, and maybe we
need to take a little break and cone back. |I'm
not sure how long the neeting is going to | ast,
but certainly, | think the tribes have a few
recommendati ons that they would |i ke to make
toward the latter part of this neeting. So how
many m nutes? 15? Let's say 5, because | know
we'll all be back in 15 mnutes. How s that?
Ckay, we'll try to get started again in

15 m nut es.
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[RECESS - 11:11 A M TO 11: 34 A M|

MR STARZAK: All right, very good.
W'll start up again if we want to stick to the
agenda, and I'mwlling to hear from-- yes,
Conr ad, pl ease.

MR. CONRAD FI SHER: Conr ad Fi sher,
Nort hern Cheyenne Tri be. I guess one of the
t hi ngs, and we' ve had sone good real, | think,
good di al og, real constructive dialog in terns of
the process in place, and certainly we have a | ot
of interested parties here today, but |I'm curious
to see if we have the Advisory Council on the
phone, because it's inportant for themto
participate in this undertaki ng. Sonmebody
menti oned yesterday that it was |ike the Keystone
over in the -- little further east, Keystone XL,

and certainly this is just as inportant as any

ot her -- any one of those major undertakings that
have a Presidential permt. But | think it's al so
key to have the Advisory Council, and at |east the

representative that is participating in these
di scussi ons, and any other fol ks that haven't --
we haven't heard fromthis norning.

And again, on the other note is,

hopefully this afternoon or the |latter part of
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this norning that we start | ooking at the
recommendations fromthe tribe, and that m ght
take a little bit of tinme also. But certainly
ACHP is a very inportant player in this. I think
in Rapid Gty we had conmented on having the
Mont ana SHPO here, and certainly Stan has been
very patient being part of this discussion, but
it's also inportant to have the ACHP as part of
this discussion also. So I'"'mjust curious if
there's anybody that's online?

MR. STARZAK: The phone is off nute. s
Charl ene or Najah on the line fromthe Advisory
Council? |Is anybody calling in right now?

M5. MERRITT: This is Betsy Merritt from
the National Trust For Hi storic Preservation.

MR STARZAK: Hi , Betsy. Thank you for
your patience during the break. So | know
yest erday Charl ene was on during the
I nt roducti ons. I don't know how | ong she was
involved in the neeting. Wen we first started
this norning, | sent an e-mail to her reninding
her that we were just starting up again at 9: 30.
I just checked ny Bl ackberry, and she did not
respond. There was a big snowstorm so | don't

know if is she's invol ved today.
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MR. CONRAD FI SHER: Well, | know that
t hey have several in their office, and I would
strongly recommend that soneone fromtheir office
parti ci pate. | think they would add -- | think we
need ACHP to comment during this tinme, or a
representative. | think their -- they have the
expertise to be able to share sone of their
expertise with the group, and if we have any
questions, | feel strongly that they should --
they should participate and answer sone of the
questions that we nay have.

One nore note, | know that |'ve been
recei ving sone of the updates with current
situations, Vicki, with reference to sone of the
ongoing litigation that's going on with reference
to the Tongue River Railroad, and this is another
process that you're going through with the tri be.
Is it -- is it an awkward situation to update us
wth current events in sonme of the other processes
that are going on just so that we have a feel
of -- we're tal king about the Tongue Ri ver
Rai lroad, but | think it's also inportant that not
only are we tal ki ng about cultural and
envi ronnental resource i ssues, but also just a

general update of the current situation wth other
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parties, because we did have other parties that
testified yesterday.

MS5. RUTSON: This is Vicki. Let ne nmake
sure | wunderstand your question first, Conrad.
But, Rick, would you mnd calling Charl ene
Vaughn' s phone nunber and | eave a nessage sayi ng
that we've had -- we really need participation
from ACHP, and is there anyone in her office that
m ght be available to join us for the remai nder of
today's neeting and that we -- it's very
i nportant ?

MR. STARZAK: I will, Vicki. I m

currently sending an e-nmail to Charl ene, Najah and

Reed Nel son with the call-in i nfornmati on. And as
soon as | send that, I'lIl call Charl ene and
hopefully --

M5. MERRITT: Was Najah there in person
yest er day?

M5. NADALS: Who's speaking currently?

M5. MERRI TT: Betsy Merritt, National
Trust. I was going to offer to try to help reach
Char |l ene.

M5. RUTSON: This is Vicki, Betsy.
Yest erday we had Charl ene Dwi n Vaughn in the

norning. W did not have the participation of
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Naj ah. The governnent was cl osed yesterday and
the schools were closed, and | believe it just
caused havoc i n Washi ngt on.

M5. MERRI TT: Yeah, sone flights were
cancel | ed t oo.

M5. NADALS: Did you say that you would
try to contact Charl ene?

M5. MERRI TT: |"d be happy to do that. I
have a cell phone nunber for her. | also just
spoke with sonmeone else in her office who could
help try to track her down.

M5. NADALS: Thank you so much. O
sonebody who could participate, that woul d be
wonderful . Thank you.

M5. MERRITT: Yeah, |I'll do that.

M5. RUTSON: This is Vicki again. So
Conrad, just to nmake sure | understand what you've
asked. You've nentioned that there are other
processes going on at the Board regarding this
case, the Tongue R ver Railroad case. So | wll
answer that question to the best of ny ability.

MR. CONRAD FI SHER: Sur e.

M5. RUTSON: And fall short, no doubt,
but let me give it a try. W have sonethi ng

that's called a bifurcated process at the Board.
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That nmeans we have an office that | ooks at the
transportation nerits of the proceedi ng, and that
is a very fornal and | egal process. It typically
I nvol ves | awyers, but not always, and it al ways
i nvol ves formal filings on the record. So if you
ever want to see what's going on on the nerits
side, the transportation nerits of the proceeding,
you can go to the Board's website and do a search
under "Filings" for this docket nunber, FD 30186.
To repeat that, 30186. And that will show all the
filings that have conme in. And there is, as
Conrad points out, quite a lively discussi on going
on in these filings right now. The Northern
Pl ai ns Resource Council sone tine ago filed a
pl eadi ng that said -- argued that there isn't a
need for this rail line proposal; there isn't the
need to nove coal; there isn't a need for coal in
the United States. Now, pl ease read the Northern
Pl ai ns Resource Council's pl eadi ng. It's nmuch
nore el oquent than what [|'ve just said.

And t hen, Tongue River replied and said,
"Yes, there is a need, and we have all these
docunents that explain the need."”

And then, the Northern Plains Resource

Council said, "Wl l, there are ot her docunents
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t hat we believe you have, Tongue R ver Rail road,
that we would |like to see.”

And that has begun what's in lawis
call ed a di scovery di spute. It means an ar gunent
about records. So Northern Plains wants the
ability to discover nore information that it
believes the railroad has. So right now, there's
a decision that the Board needs to neke, and it's
heard -- it's read pleadings fromboth Northern
Pl ai ns Resource Council saying that it needs
perm ssion for these records, and fromthe
rail road saying, "It's not necessary to have al
of this informati on turned over for various
reasons. "

So now the Board needs to issue a
deci sion on that dispute. And there isn't a
particular tine in which the Board will be doing
that, because as a court, the Board acts when it
has nade the deci si on.

Now, after the Board makes that deci sion,
there will be a tine period in which Northern
Plains can file a reply and the railroad can file
a rebuttal. So that's -- was that the litigation
t hat you' re tal king about, Conrad?

MR. CONRAD FI SHER: | don't know. I'm
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just wondering if there's -- | know that that

particul ar i ssue has cone across on ny desk, but

I|'"'mjust wondering if there's any -- this is
Conrad, Northern Cheyenne -- if there's any
other -- any other lively discussions, as you've

put it, going on besides that discovery dispute?

M5. RUTSON: That is the only one. I
made sure to neet with the attorney who i s worKking
on the transportation nerits. W have a | ot of
fol ks working on the transportation nerits, but |
spoke to the | ead attorney to nake sure that |
knew what the status of the transportation nerits
side is.

My section, ny group, does the
environnental review, and renmenber, at the -- when
t he Board makes a decision, and | nentioned the
two cases in which the agency had decided not to
approve a construction, the Board wei ghs the two
sides. It |ooks at the environnental issues, and
t hat i ncludes safety and 106, governnent-t o-
governnment consultation, it includes endangered
species, water, air, all the full panoply of
envi ronnent al resources.

So the Board will | ook at the record

there, all the information, the public coments,
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the transcripts, the Board will weigh and |listen
and absorb that information, and then it wl|l
bal ance it against the need for the railroad, the
transportation nerits.

And then | ooking at those two areas, the
Board wll issue a decision. Does that nake

sense?

MR. CONRAD Fl SHER: Yeah. Yeah, it does.

M5. RUTSON: Thank you. 11 hush now.

MR. CONRAD FISHER: | think one of the
things that 1've heard consistently is that, you
know, we're still not sure exactly -- there's no

time franme for many of the ongoi ng processes that
are going on. You just nentioned that discovery
di spute, for example, that there's no tine frane
to make a decision on that. However, there is a
time frame for the Draft EI'S, and that woul d be
this fall of 2014. Is there an urgency to have
that draft by the fall of 201472

M5. RUTSON:. This is Vicki. It depends

on who you ask, Conrad, what that answer woul d be.

MR. CONRAD FISHER: Well, | think I'm
aski ng you.
M5. RUTSON: | guess | do a bal ance too.

l'"'mso mndful that this case in one iteration or

81

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

anot her has been in front of the agency for since
the early '80s, and | feel | have -- | personally
feel a duty to bring sone type of resolution here.
I think it's unconscionable that fol ks have had to
live wwth this hangi ng over their heads. And ny
feeling is, I"'mnot going to have it hangi ng
around over people's heads just for the sake of
t hat happeni ng, not on ny wat ch. | believe that
is cruel to the public that we are serving.

I'"'m m ndful that there's a | ot of issues
here and that we nust |listen to what the public is
telling us. I'"'mmndful of the interests of the
rail road. The purpose the agency was created was
to ensure an economcally healthy freight rai
systemin our nation. W have an obligation there
as well. So I balance all of those things when we
tal k about when we want to get the Draft EI' S out.
We're aimng for | ate sumer. If you don't have a
deadline, the one thing |I've | earned, of nmany
things, if you don't have a deadline, you' re not
goi ng to nmake any sort of deadline. So that's
what we' ve done here.

MR. CONRAD FI SHER: Well, | appreciate
your comments, Vicki, and | think we all have that

sense of responsibility to be conscious and to do
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things in an ethical and -- ethical way and have a
noral obligation to -- for everybody, and
certainly you play a huge role in this whole
process, and everybody has deadlines, | agree. I
guess ny question is, is the summer of 2014 a
reasonabl e date to have a Draft EI'S out?

Yesterday we heard sone testinony that it
mght be a little premature to have an EI' S out by
2014 for a nunber of reasons. And we've discussed
sone i ssues this norning and al so yesterday. So |
know that's your call. | know where you're coni ng
from but | think the tribes nay have a little
different view of that, that there m ght be sone
el bow roomto maybe reconsi der that deadline and
| ook at another alternative date to give the
tribes alittle bit nore | eeway and negotiate a
time frane where we can address sone of the --
sone of the other issues that seemto be really
pressing to not only the THPGs, but also the
public in general.

And | realize, Dave, you're here, and |I'm
sure you have comrents on that, but | think it's
i nportant that -- we al so have a huge
responsi bility as THPGs to our triba

adm ni stration, |legislatures, and to our tri bal
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peopl e, and for Northern Cheyenne this is really
an iconi c event because of the trenendous inpacts
that it's going to have, not only in the near
future, but also what -- what a lot of -- for the
health of the reservation and the resources that
we have and also the -- we've heard many of our
tribal folks talk about spiritual characteristics
of the natural resources and how it gives neani ng
to the cultural | andscape, and it's a reni nder of
who we are that those -- that's a very speci al

pl ace for Indian people and how it | eaves an

i mprint and a connection to the | and.

So the 106 process is inportant and
shoul d be systematic and consi stent, and
certainly, I know that you're trying to do the
best that you can. And you know, according to a
| ot of the elders, and |I'mtal ki ng about Nort hern
Cheyenne, that they feel -- they see the -- this
type of energy devel opnent as bei ng shortsighted
and being foolish and wasteful and ultimately an
i mmoral act of the resources.

So, you know, taking that w sdom and

| ooking at this whole, we should maybe | ook at the

deadline and it mght be a, as they said, a

foolish, foolish way. Because you know, we're
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ultimately going to extract coal, and it's going
to be sent away sonewhere. So |I'mtaking all that
into consideration, then, in addition to what was
bei ng said the | ast couple of days, and | would
seriously recommend all the things that the tribes
have said in the past two days about the 106
process and |l ook at the EI'S as maybe sonewhat
premat ure and maybe give the tribes a little nore
wi ndow of opportunity.

And again, | --

M5. VAUGHN: This is Charl ene Vaughn,
excuse ne for cutting in, fromthe ACHP. I
appreci ate what's been said, and | understand your
per specti ve, but you al so understand the STB as
t he federal agency of record can have a project
scheduled with the established m | estones and per
our regul ati on we encourage themto coordi nate the
Section 106 review and the preparation of other
docunents, particularly the Draft EIS. So t he
statenent you just nade doesn't really give
clarity on what type of extension is needed to
coordi nate anong tribal |eaders and also fails to
say gi ven how you proceed, the cultural and
nat ural aspect of the project site, what do you

t hi nk would be the |logistics so that the federal
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agency of record could plan or at | east have sone
preci se gui dance to consider this request. It's
just kind of open ended.

And | don't want STB coming to the ACHP
t al ki ng about project delays or what our
regul ations state in terns of the timng. So if
we coul d have nore specificity on what you're
tal ki ng about in ternms of extending the deadline
and what woul d happen within that period that
woul d gi ve other consulting parties sone clarity
about the schedul e.

You had nentioned it would be hel pful to
meet, in particul ar.

MR. CONRAD FISHER:. Well, | appreciate

your comment, Charlene, and welcone to the

nmeeti ng. It's good that you're -- | appreciate
your comments, and well, you know, | could --
could, | guess, clarify sone of those issues. It

woul d have been nice if you were here this norning
and we' ve had sone i n-depth di scussi on and we got
probably 20 or 30 posters up on the walls about
exactly what we feel should be -- should be
included in the 106 process and in the EI'S process
as far as why we believe that things m ght be a

little premature. But if you want ne to tal k
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about

t hat, Charl ene.

them as a nmatter

MS.  VAUGHN:

filling in for

woul d be hel pf ul

staff who couldn't travel

f or

of record, we could do

Havi ng ot her comm t ments and
here, it

me to utilize this tinme

effectively. And sorry that we didn't have

representation, but 1'd |like to hear or at | east

have summari zed on the record what it is you're

envi si oni ng when you say, "W need extensions in

preparing the EI'S and perhaps even goi ng through

the Section 106 consul tation." So | have the

video camto |look, so I'"'mreliant upon the folKks.

MR. CONRAD FI SHER: Terry, did you want

to take the lead on the eligibility of sites, and

then, Ben, you want to talk a little bit about the

survey, the percentage of surveys that were --

that were di scussed or either one of you and why

they're so low, and I nean, why we think they're

so low and why they're i nadequat e.

So we'll try to get you updated here,

Charl ene, and agai n, appreciate you participating

in this neeting. And I'll have Terry from

Standing Rock talk a little bit about eligibility
and why it's inportant that we need to identify

and eval uate maybe, or at least -- | think one of
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the issues, Charlene, is that all the sites are
presuned eligible. And we also have Stan WI noth
here from SHPO. So I'lI'l have Terry start off the
conversati on.

M5. VAUGHN: Okay.

MR. CLOQUTH ER.  Thanks, Conr ad. I''m
bei ng put on the spot again. Good norning,
Charl ene. Always good to hear your voice on the
phone. | went into a pretty |ong, healthy debate
yesterday on a nunber of different topics. One of
the topics that cane up was -- and pl ease,
Richard, fromICF, step in if | get this wong --
the topic of |l eaving the sites uneval uated and
| eaving them as potentially eligible. W brought
up that this is sort of a disservice to the sites,
in particular, the ones that have been identified
for this project. In particular, I'mgoing to
back up to what happened in WIlliston and North
Dakota. W had a nunber of sites that were found
through a federal project with the
transportation -- with North Dakota DOT and
f ederal hi ghways. Those sites have been
subsequently destroyed by other federal projects
or other non-federal projects, and there was no

assurances that they would be protected past the
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current federal action. This is the sane case
that's going to be happening here. The sites are
going to be |l eft uneval uated, and therefore, they
are potentially eligible until such tinme as their
determ nati ons can be nade, but there could be no
assurances that the tribes are going to be
involved in that determnation if it's a non-
federal action. And | can see fromthe reaction
of the court reporter that I"'mtal king too fast,
sol'll slowit down a little bit.

M5. VAUGHN: Okay.

MR, CLOUTH ER | specifically, and |
mentioned this to Stan yesterday, putting himon
the spot for his opinion. Stan WIlnoth from
Mont ana SHPO, | specifically kind of put himon
the spot for his opinion on this, and he said that
there couldn't be any guarantees that we woul d be
i nvolved in any evaluation if it was a non-federal
project. This presents concerns for us. I"d like
to see that they do have sone ki nd of eval uation,
even if it's just the tribal expertise that does
the evaluation for these sites.

I understand that that m ght be a little
daunting concerning that I think there's 180 sites

that the tribe identified with varyi ng degrees of

89

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

what's there. So that speaks a little bit to the

eligibility concerns that we've got for this

pr oj ect .

M5. VAUGHN: Okay.

MR CLOUTHHER  And | think that's kind
of where it's sitting right now. | don't know if
Ben - -

M5. VAUGHN: What |''m hearing, and | want
to clarify, the tribe had concerns about an
assunption that the sites are eligible w thout
goi ng through the formal step to nmaking this a
presunptive eligibility determ nati on, and that
there will be no docunentation or evidence that's
bi ndi ng on other parties in the future?

MR CLOUTHIER  Correct. That is what
our concern is. And that is going to be -- the
presuned eligibility is actually one of the topics

that Cathy Nadals right nowis witing down on the

boar d. It's on -- we've got a nunber of sheets
around the roomto |look at. So that was sonethi ng
t hat --

MB. VAUGHN: | got the gist of it.

MR CLOUTH ER: Yeah, and that's what our
concern is with that one.

M5. VAUGHN: Ckay.
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MR STARZAK: Terry and Charlene, this is
R ck Starzak. If I can just put a little context
to that. This discussion cane out of doing a
phased identification, because we're | ooking at
nmul tiple alternatives right now, and when we did
our field analysis in the sumer, with OEA s
archeol ogi sts along with tribal nenbers, we were
very clear that we did not want to disturb, we
wanted to respect sites, so we were careful to go
out and record them but we didn't want to do
extensive work to those sites to determ ne
eligibility at this tine.

So a lot of Terry's concern is, "Well, if
there is a licensed alternative and all of these
other alternatives where sites were identified are
not evaluated as part of a Programmati c Agreenent
and go through a formal eligibility finding, they
w || have been recorded but not protected but they
woul d be --

M5. VAUGHN. But it seens they --

COURT REPORTER: Pardon? | didn't
under st and her.

MR, STARZAK: Charlene, I'msorry. The
court reporter -- could you restate that? The

court reporter couldn't hear you.
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MS. VAUGHN: | said what | understood
Terry to say is that his concern was as nuch on
eval uation so that there was adequate
docunentati on as there was on protection. | heard
hi m menti on bot h.

MR STARZAK: That's correct, yes.

MR CLOUTHHER And this is Terry with
St andi ng Rock yet again, and I'll try to keep the
speed | evel down.

Ri chard, for everybody's understandi ng
here, given that the tri bes have specialized
expertise, we can evaluate w thout actually
di sturbing the sites. It's not a requirenent,
like it is for archeology, to punch in holes to
decide what's there. W do have the know edge,
the traditional know edge, to be able to tell you
based on what's just on the surface a whole | ot of
the eligibility for that site and how it applies
to our traditional and cultural practices.

MR. STARZAK: So one way to think about
this is, if there is a Programmati c Agreenent that
governs the licensed alternative, could there al so
be a process in place for having tribal nenbers be
able to conmplete their analysis on alternatives

that are not licensed? Am | fram ng that
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correctly, Terry?

MR CLOUTHHER 1'd love to see that in a
PA where we can get back out to make the
eligibility determinations to protect those sites
fromfuture projects when those sites get
submtted to Stan, when the project gets submtted
to Stan where there is no federal involvenent,
yes. I'd love to see that included in the PA

MS. VAUGHN: And, Rick, would that be
probl emati ¢ as a protocol ?

MR, STARZAK: This is sonething that we
want to come out of the consultation, and then see
how we can inplenent it. The efforts that we've
had the | ast couple days are to get everyone's
views and |isten, hear what we have to say, and
then see, "How do we work this in a nmechani sm
that' s appropri ate?"”

So | would say, yes, we will take this
under consideration and work with the tribes to
cone up with a strategy that can be inpl enent ed.

M5. VAUGHN: And just for context, we
work with tribes all over the country and
consi stent concern that is articulated is that if
they can see that sonething can be treated as

eligible and the project is conpleted, future
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projects, future federal activities even don't
have the benefit of that docunentation because
it's not really recorded; thus, the federal agency
of record either needs to make an accommodati on to
do that sane identification and evaluation wth
the tribes again, or they assune that there was
not hi ng there because it's not docunented and take
great liberties on designing projects which have
adverse effects right out of the gate. So this is
not unique to the Northern Pl ains. Il wish it was.
It's a ubiquitous comment that's nmade by tribes in
areas, other jurisdictions, that they typically

| ose when there's consensus agreenents about
eligibility but it's not recorded nor does it
docunent their views.

MR. CONRAD FI SHER: Charlene, this is
Conrad Fi sher, Northern Cheyenne. Can you restate
that statenent? Can you restate that in layman's
terns? | kind of understand what you're sayi ng,
but can you be a little nore clear with it?

M5. VAUGHN: Yes. The issue that you're
raising isn't necessarily unique to the Northern
Plains, in that other tribes in other
jurisdictions and | ocal es are expressi ng concern

about agreeing to avoid sites wthout the
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evaluation or to agree to a consensus eligibility
again wi t hout any eval uati on and docunent ati on,
because after the project proponent you work with
| eaves the site, there's no docunentation that can
benefit other federal agencies and project

pl anning, nor is there typically anything |eft
that the tribes can build off of, because they --
their participation in the evaluation process is
not recorded.

MR. CONRAD FI SHER: Wbnder f ul .

M5. VAUGHN: | don't know how to be nore
sinpler. That's the gist of it.

MR. CONRAD FI SHER: That's good. | hear
what you're saying. Thank you.

MR COBURN: Can | just -- this is David
Coburn. Hi, Charl ene.

M5. VAUGHN: Hi .

MR. COBURN: Just to clarify what we're
tal ki ng about, the Board is | ooking at several
alternatives, which are upwards of 80 mles | ong,
80 mles long, five or six alternatives that are
that | ong, and the Preferred Alternative, which is
40 m |l es | ong.

I don't believe -- and the Board has

| ooked at other -- in other cases involving other
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rail road proposals at alternatives for those
rai |l road proposals. ' m not aware that the Board
has ever undertaken eligibility determ nations on
alternative routes on which the railroad will not
be built. The railroad wll only be built on one
of the alternatives that i s being considered.

As to that alternative, the proposal on
the table that we've di scussed before you got on
the line was that there be a Progranmmatic
Agreenent that would provide for eligibility
determ nati ons on the route on which the railroad
is to be built. At that point, the other
alternatives fall by the wayside; nothing wll
happen on those alternatives in terns of the
Tongue Ri ver Railroad Project.

M5. VAUGHN: So that neans that STB w |
not have information that can informits anal ysis
of alternatives with evidence of what sites wthin
an alternative are eligible and which alternative
could result in the least harmto historic
properties and cultural sites, because they won't
have the information; it will be just presunptive
concl usi ons?

MR. COBURN. The -- well, I don't think

the regul ations require that they have nore --
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even as nuch as they have in this case. The
regul ati ons do not require and there are nunerous
cases in which the Board has not undertaken the

ki nds of surveys that they've undertaken here, but
putting that aside --

M5. VAUGHN: So -- go ahead.

MR. COBURN: That they wll have the
informati on that they gather during these surveys
as well as literature reviews and i nformation
gat hered from other sources, they'll be able to
take that information into account, as |
under stand what they plan to do, together wth
informati on that they're gathering on biol ogical
I npacts and water inpacts and air inpacts and so
forth, as to each alternative, and then nmake a
deci sion as between the alternatives.

And then once they nmake a deci si on on one
alternative, they wll drill down through a PA on
the cultural resources side and devel op extensive
information as to --

M5. VAUGHN. My problemw th that summary
is that past cases have not engaged the tribes in
a simlar manner and with the simlar intensity
that current tri bes who understand their role and

pl ace within the Section 106 process are now
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required.

The regs. are very clear and specific
that tri bes have special expertise in addressing
properties of religious and cultural significance
to them So a cursory overview of alternatives
that doesn't really provide specific consideration
of their views on the sites that have been --

t hey' ve wal ked t he ground, | ooked at, and opi ned
on, would make the Section 106 review a little
conplicated in that when a preferred alternative
was selected, it's conceivable that consulting
parties, i.e., the Council and tribes, could raise
the i ssue of whether or not the adverse effects in
particular that are occurring at a preferred site
coul d have been avoided or mnimzed if another

al ternative had been consi dered.

So | know what has happened, havi ng been
wth the Council for decades; | know what has
happened before there was active tri bal
i nvol venent with the 92 anendnents bei ng
integrated in 2004 regul ations; | al so know now
that we are constantly asked by agenci es how t hey
shoul d handl e alternatives anal ysis; and our
position is that when an undertaking is defined

and the purpose and need is descri bed and
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al ternatives have to be considered, there needs to
be sone parity in |ooking at those alternatives,
and the basis for selecting one that has the | east
harmto historic properties, if appropriate, needs
to be justified.

If we're just going for, "This is the
list or the alignnent of these alternatives, and
we're only going to do a literature search,” |
t ake exception to a literature search being
sufficient to identify tribal issues. Tribes
don't really have literature. They have know edge
wth them Elders walk the sites, earth,
connection. So | don't know how there would then
be parity based on literature searches and a
cursory evaluation to informwhat tribes think
about each of those alternatives.

That's just the reality | deal wth
working with the systens |icensing and permtting
projects and the need to have nore detail ed
information to informthe alternatives anal ysis
t hat hel ps an agency decide a preferred
alternative. W do it with FHWAs and state DOTs,
and we do it with others. So Stan Wlnoth is
there froma SHPO s perspecti ve.

SHPGs can't nmake t hese deci si ons about
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alternati ves anal ysis because they have research

and they are witten in European in their approach

to | ooki ng at docunentati on.

Tri bes have ot her protocols, other

practices, other principles, and I don't know how

you accommodate that, but the reality is, | don’
know that they could just say "That alternative
won't affect sites,” if they haven't gone out
there and nade an i nformed decision using the
tools that they have avail abl e.

M5. NADALS: Hi, Charlene. Thanks so
much for that. This is Cathy Nadal s. | don't

know if you -- it's unfortunate you weren't able

to participate in the entirety of the neeting,
but --

MS. VAUGHN: And | was not able, but |
was on as | coul d.

M5. NADALS: But one of the things we
have done is, we've had groups of tribes and
archeol ogists go out in the field and together d
field surveys of portions of the alternatives
where we had access. W haven't had access for

| arge portion of the alternatives. But in areas

t

0}

a

where we did have access, we did have field crews

actually go out in the field. W had asked all
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the tribes that were -- had wanted to be a
consulting party to participate in these field
surveys so we had --

M5. VAUGHN: | know about that, Cathy. I
think 1'"ve gotten the gist of that from --

M5. NADALS: | just think that that's
I nportant to note for the record, that we did in
fact have and we have been actively seeking tri bal
participation in this process. | just thought it
woul d be inportant to say that as part of the
record.

M5. VAUGHN: However, what | heard Terry
say and what | heard, | guess, Conrad allude to
when | got on the phone, is that collecting that
i nformati on and not involving the tribes in the
eval uation of such sites is inconplete and is
problematic froma tribal perspective because they
won't have the benefit of the process, the
identification and evaluation that's spell ed out
in our regs. So did | get sonething wong?

M5. NADALS: I think --

M5. VAUGHN: And then what | did hear
David say is that they want to dig down on the
preferred alternatives and do nore eval uati on,

identification, at that particular tine. 101
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And ny point continues to be, we're early
enough in the process planning, the planning of
the project, that if there is the ability to get
nor e docunentation that inforns the deci sion
maki ng about deci ding one alternative versus
anot her, that should occur, and that the ACHP s
policy now that we have active engagenent by
tribes, is that you don't present a preferred
alternative only to circle back during
consultation with requests fromthe Council and
often tri bes asking to be nore precise about what
affect each alternative had on cultural and
hi storic properties when you're trying to nove
forward w th sonet hi ng. It's better to gather
that information during the early stages of the
proj ect anal ysis and pl an.

MR. CONRAD FI SHER: Charlene, this is
Conrad, and thank you for your input. I think
you' ve nade sone real excellent points, and I
think that was the basis, and | wanted Ben to, |
t hi nk, talk about that parity you were talking
about. But it sounds like you ve -- you
under stand what we're tal king about as far as the
preferred alternatives as opposed to the preferred

alternati ve. 102
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And in addition, | think that it does a
di sservice to the | andowner of other alternatives
if we focus on the Preferred Alternative. And as
you nentioned, it could conprom se other
alternatives that nay have a -- that nmay mnimze
the inpacts to cultural resources. And I'll have
Ben say a few words on the di scussions that we' ve
had this norning al so. Ben.

MR. RHODD: Yeah, this is Ben Rhodd,
Rosebud Sioux Tribe. What we're dealing with
here, too, is very factual in actuality, because
as was nenti oned, we have nunerous placards or
pages up on the wall with a |lot of information on
them t hat has been di scussed here, but the factual
Is, Iis that we're dealing wth percentages, and
this is ny main concern as an archeol ogi st. I
| ook and say that, okay, if we're doing a Cass 1
and that's going to be your determ ning --
determ nant for your decision making as to what is
in those alternatives and/or in the preferred
even, we do have the issue of not being able to
access acreage -- a |lot of acreage, and even on
the preferred. So this is nmy concern about this.

W have -- right now there has been

4,465 acres done, and that's with tri bal
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participation. Qut of that, we have 35 sites.

Now, in toto, as far as all of the site or acreage

that we may have access to, that is 22,892 acres.
Now, given what has been found within

that 4,465 is 35 sites, but when you extrapol ate

fromthat -- and I'"'mnot -- |'m being very careful
to stay away from saying "predictive nodel,” |I'm
not going to go there -- but you have 180 sites.

And that's for clarity for what Terry said
earlier, we don't have 180 sites, but we have the
potential for 180 sites in that 22,892 acres. So
this is a concern to us, to the tribes, because if
we're looking at eligibility down the road of
those sites that are out there, that sone may, to
whi chever tribe that they are significant to, we
want to make sure that we have those conmmpn
protections that are afforded to sites of nore
recent historic character and have parity and
equity in this process. So that's ny statenent.

M5. VAUGHN: So the SHPO is there. Stan,
can you speak in a mcrophone?

MR, WLMOTH: Yes, Charlene. This is
Stan Wlnoth with the Montana SHPO

M5. VAUGHN. Okay, hi. So what |I'm

hearing is the |l ack of access will present

104
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chal l enges in maki ng National Register eligibility
eval uation for several sites of inportance to

tri bes. How have you envi si oned addressi ng that,
since ultimately you have to have access to tribes
in order to establish that they' re Nati onal

Regi ster eligible?

MR W LMOTH: I don't think that we have
actually crossed that line yet at this stage. The
di scussion really has been around whet her or not
enough i nventory has been done on the alternatives
to informa choice of which alternative would be
| east i npacting of cultural resources.

And yesterday a coupl e people, and nyself
I ncl uded, pointed out that sone | evel of
eval uati on, nore evaluation that we have, further
inforns the choice of an alternative, if that's
why we're doing this early inventory for the -- of
all of the alternati ves.

But having said that, what we have so
far, about 30 percent inventory of all
alternatives, is unique in Montana. So frankly,
| ve been happy with what's been noving on, but I
don't think that that's necessarily all that we
shoul d hope for, especially as you point out, the

need to be able to docunent the rationale for
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pi cking out the preferred alternative and show ng
that it has the |l east harm W don't -- if we
don't know, then that will be where we're |l eft

with at the end, regardl ess of whether or not we

have a PA. So, yes, that has been our di scussion.

M5. VAUGHN: My assunption is, it wll be

the source of contention, because people wll not

feel that the decision maki ng process was i nforned

and considered all the vari abl es.

MR WLMOTH: Yes, | think that's where
t he di scussi on was ki nd of rubbi ng up agai nst the
hard spot yesterday.

M5. VAUGHN: So, Rick and Cathy, you
heard the position of the ACHP. ' massum ng the

tri bes have been as clear about their position on

needi ng a nore substantial inventory to informthe

anal ysis of alternatives. So is there any nore
that we need to say in this regard?

MR STARZAK: Yes. H, Charlene. This
is Rck, and I think Cathy wants to speak to you
as well. Just one thing so that we're all clear.
W' ve had di scussions for a couple days now. A
| ot of the alternatives cross private property.
We only have | andowner perm ssion for 45 percent

of the | and enconpassed by alternatives. Sone
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alternatives we have a | ot of access to. O her
alternati ves we cannot, w thout | andowner

perm ssion, enter to do even the initial field
survey. So we have been di scussing how to do a
phased identification, how to coordinate with al
the tribal participants to conplete that work when
we can get access.

So | just wanted everybody to be cl ear
that there's tinmng involved in how to approach
this, and we're considering everything that's been
said over the |l ast two days about how to have a
mechani smto work together to go forward. And
I'1l let Cathy --

M5. VAUGHN. So if you do a phased
identification and eval uati on process and t hat
enconpasses then a PA, how do you then get to the
preferred alternati ve when the access that's
needed to eval uate those other alternatives hasn't
been provi ded?

MR, STARZAK: All | can say is that in
terns of the preferred alternative, ultinmately the
Board nakes the deci si on whether or not a route
woul d be constructed. W cannot trespass on
private property.

M5. RUTSON: Rick, may | speak?
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M5. VAUGHN: So | understand what you're
sayi ng, but you're putting people in an awkward
situation, "people" neaning tribes, in that they
have to make concessi ons and assune thi ngs w t hout
informati on that woul d probably serve a ngjor role
in how they reach the concl usi on about the
preferred alternative.

So maybe I'ma |linear thinking, but I
don't hear anybody advanci ng any creative
solutions that will get the tribes fromPoint Ato
Point B to enbrace a PA that's based on | ack of
access --

M5. NADALS: Charlene, this is --

MS. VAUGHN: -- when it's clear that
there's only going to be a 45 percent area for
whi ch they can actually have access to do what
t hey do --

M5. NADALS: Charl ene --

M5. VAUGHN: -- and they aren't
extrapol ati ng and | ooki ng at docunentation. They
wal k the earth and have other techniques. So |I'm
just, I'mKkind of confused at how to reconcile
t hat .

M5. NADALS: Hi, Charlene. This is Cathy

Nadal s. | guess you know better than |, but the
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doesn't the -- don't the regul ati ons under st and
that access may be limted, and that's why the
phased identification process is in the
regul ati ons and basically takes into consi deration
the fact that access nay not be fully had and that
there will be nultiple alternatives and that's the
| anguage that's used for justifying a phased
identification effort?

And | know t hat the other issue that cane
up has to do with sites that have been identified
and not eval uating those and then havi ng ot her
proj ects, especially non-federal projects cone up
and then have those sites just kind of be lost in
the mx. And |I'mjust thinking that, you know, in
terns of a possible solution to that would be to
assune eligibility on sone of those sites or to
get tribal input on sites that they believe are
eligible, and that way there will be a record of
themat the SHPO s office if there are any ot her
projects that cone in the future that nay affect
those particular sites. So that's just a thought.

MS. VAUGHN: Phased identificati on and
eval uation was put in the regulations for |inear
projects that included nultiple alternatives as

well as | ack of access. It does not provide 109
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met hodol ogy for conpleting the phased
identification process. Wat it says very
specifically is that "when access is granted."” So
there's the assunption that sonething's going to
happen so that you can | ook at those resources at
sone point in tinme that you would consi der the
Nati onal Register eligibility as well as the
effects on those sites, and that's what |

t hi nk you' re m ssi ng.

MS. NADALS: Yeah, and that would be the
poi nt of devel opi ng the Programmati c Agreenent,
whi ch would then lay out the process of the full
identification along the |licensed alternative, if
an alternative is actually licensed. And so I'm
assum ng that that --

MB. VAUGHN: | hear what you're sayi ng,
but I think that | also heard the tribe tal k about
the alternatives. So howw !l this information
apply to the consideration of alternatives? |
mean, what are they supposed to build on? They're
just supposed to deal with that limted portfolio
t hat they have and nmake the assunpti ons about
effects on their culture and sites of significance
based on, you know, a snall sanpl e?

MR STARZAK: Charl ene, this is R ck. | f
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I could junp a possible solution here. Goi ng back
to Terry's original, you know, coment, we've done
fieldwork in places where we have property access.
The evaluation by tribal nenbers hasn't been
conpleted there yet. W still wll have property
access for that 45 percent, | believe, unless any
| andowners have since told us that we don't have
access. So maybe there's a way, wWth the sites

t hat have been identified along the alternatives
to this point, that nore tribal participation for
eval uati on can be done. | just don't know how we
can do anything on property that we don't have
access to until it's granted. Does that -- does

t hat hel p?

MR. CONRAD FI SHER: Richard, this is
Conr ad Fi sher. I"d like to give Stan -- |
under stand, and then Dave, if we could give Stan
a -- | know he's been trying to get on board, so
Stan Wilnoth, if you woul d.

MR WLMOTH: This is Stan, and | think
it's good to point out at this stage that Terry
and | ots of other people here recogni ze that not
all |and was accessi ble, but he reached to the
exact sane point that you did, Charlene, that as

access is avail able, the survey could proceed, and_l_:L1
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that's what the tribes are asking for here. And
we heard from sonebody, one of the ranchers,
yesterday that apparently there hasn't been a
change in that. So the tribes have asked for
additional inventory. And I'mleaping to a

concl usi on here, but, Conrad, perhaps that's one
of the reasons you asked about how firmthe date
for the Draft EIS was, along with sone ot her
potential inportant information, |like the

ref erendum t hat Cheyenne and what not. So they' ve
cone at it froma couple of different directions.

Can we get nore inventory as it's
avail able, and are we tied to a Draft EIS at |ate
summer and early fall that m ght preclude that as
It becones avail abl e?

MR. CONRAD FI SHER: Thank you, Stan.
Dave Cobur n.

MR. COBURN:. Yeah, | just want to nake
two quick points. First of all it seens to ne
that the assessnent of alternatives, in |light of
cultural resources of interest to the various
tribes, is inevitably not going to be a perfect
process or anything close to it because of the
| ack of access. So there m ght be sone very

i nportant site of great significance to the 112
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Nort hern Cheyenne or sonme other tribe that's on
| and to which the Board and its contractor w ||
not have access because the | andowner w || not
allowit. That is a fact of life that is not
going to change, and no additional tine is going
to change it.

Access, however, conpl ete access,

100 percent access, just so we're all clear on
this, because, Charlene, you nmissed this earlier
conversation, 100 percent access will be achi eved
with respect to the alternative that the Board

| i censes. It won't be achi eved on the other
alternatives, because if the Board doesn't |icense
them there would be no basis for the railroad to
achi eve that access.

But the railroad will, by virtue of
dealing wth | andowners, achi eve 100 percent
access on the route that's licensed. That's the
only route on which there wll be a disturbance of
| and that woul d have an i npact on cul tural
resources, because that's the route on which the
rail road would be built. And so if there are any
sites of inportance, they can be addressed in the
appropriate neans spelled out in a Progranmmatic

Agreenent at that tinme. But --
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M5. VAUGHN: But only for the preferred

alternati ve.

MR COBURN: Well, but that's the only
alternative on which there will be any
di sturbance. The other alternatives wll fall by
t he wayside; nothing will happen wth respect to

t hose.

M5. VAUGHN:. So if one of those
alternatives results in the |l east harm the | east
amount of harmto properties of significant
cultural significance to tribes and it's not the
preferred alternative, how can they negotiate from
a vantage point of strength and nmanner about why
they are tal king about they know based on
docunented evidence isn't the one that is best
suited for their lands? So |I'm confused about
t hat .

MR COBURN: Well, I think -- 1 don't
want to speak for the Board; I'll let the Board
speak for itself, but it seenms to ne that the
Board takes lots of issues and inpacts into
account in choosing to |license one alternative
over another. And certainly, one inportant

elenent is inpacts to the Native Anerican cul tural

resources, but there are other factors too, right.11
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There are lots of factors. And again, the process

I's not perfect because of the |lack of access to
alternati ves. It's just not perfect.

There is information -- the information
here for Native Anerican issues as well as other
I ssues is not perfect, and I think we have to
accept that or else we will never be able to
advance a project. So you have to make
conprom ses along the |line, and your regul ati ons
recogni ze that.

M5. VAUGHN: So our regul ations are cl ear
that 106 is not the only factor that's taken into

consi deration in project planning and determ ni ng

the ultimate public interest value, but it also is

clear that as nuch information as is avail abl e
shoul d be taken i nto account when you tal k about
effects to historic properties. If Alternative X
is the preferred alternative but Alternative B, C
and D clearly would be preferable to the tri bes
because they had the | east inpact on not only
their culture but settings and other factors, yes,
that's just one factor, but that's a fairly
substantial factor, and from ny perspective, it's
t he basis upon which they will negotiate. O her

factors | heard yesterday concerns about water,
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w ldlife, other things. ' m sure those are just
as inportant, and the EIS wll |ay those out and
t ake those under advi senent.

However, at the end of the day, if you're
tal ki ng about routes that have a del eteri ous
effect on the preservation and protection of
cultural sites and heritage, they should have as
much information as is appropriate to understand
why one alternative versus anot her.

MR. COBURN: Charl ene.

M5. VAUGHN. And |'m not hearing how
that's to be afforded to them how that will be
provi ded.

MR, COBURN: | hear what you' re sayi ng.

I just wanted to naeke one nore point, which is
that here, in this proceeding, | think the Board
has done nore to respect the ability of the tribes
to get the information you're referring to and
nore such information has been gathered than I
think wwth any other railroad case, because the
tribes --

MB. VAUGHN: | agree with that, and |
think that the STB has definitely made sone
paradi gm shi fts and have totally evolved in their

ways of approaching 106 and its coordi nation mﬁtrll
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NEPA.

Havi ng said that, the tribes still need
to be in power to know what sites are being
affected so that they can nake an i nforned
deci si on.

MR. COBURN: But the tribes are aware of
what they saw during the surveys that they and the
Board's contractor jointly conducted. So they
have that information, and | think they are able
to evaluate it based on what they gathered, the
informati on they gathered during the surveys. The
information is there.

And | assune that in an appropriate way
the tribes are able to advise the Board of the
signi ficance of what they saw, because they did
identify TCPs on at | east sone of the routes; |
don't have those details. But you know, it's
there, they have the information, they can offer
their views on it. And the Board's archeol ogi sts
and historians can offer their views on the
non- Nati ve Anmerican cultural resources that were
identified in those surveys. And | don't think we
have to do eligibility determ nati ons, because
we'd be at that for years, so -- and nothing in

the regul ati ons contenpl ates that.
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M5. VAUGHN: No, but the reqgul ations are
pretty specific about reasonable and good faith
efforts. So just |ike the agency has to al so nake
a deci si on about what's been a reasonabl e and good
faith effort, what | hear the tribe saying is they
shoul d i nform and go on record of what that neans
to them and that shoul d be taken under advi senment
by STB. That's the gist of what |I'm heari ng.
That's what | heard before, that's what we hear
all around the country, and | think that this
proj ect doesn't have any uni que attributes that
woul d make it different.

M5. RUTSON:. Thank you, Charlene. This

Is Vicki. And | know everyone is sO anxious to
speak, but | would |like to speak on behalf of the
agency. I"mnot going to prom se a decision, but

I amgoing to promse that we are going to talk
very seriously about this. And | think after two
days, | think I"'mfinally understanding, | think,
what |I'm hearing fromthe tribes, fromthe SHPO
fromACHP, is that this is about alternatives
analysis. And yes, | think -- | think everyone
agrees that it's fine when we have an
environnentally preferred alternative, one that

addresses the least inpacting alternative to
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water, air, species, Section 106 archeol ogi cal
sites of tribal inportance, once we've bal anced
all that information, we'll be able to make a

determ nati on on the route that appears to be

| east inpactful, and it's then that we'll be able
to nove forward with a PA on that route. I s that
what -- is that correct?

MB. VAUGHN: | would agree with that

concl usi on.

M5. RUTSON:. Ckay. Sorry. "' m turning
it over to Terry.

MR, CLOUTH ER |*'m gl ad you brought that
up, Vicki. This is Terry with Standi ng Rock. It
al ludes to sone of the comments that Charl ene's
been maki ng and sone of the comments that Dave had
just made. The problemthat we're having, at
| east fromny prospective, is howis the Board
going to get to that determination that this is
the preferred route? This is where ny stopping
point is, where |'mhaving a ot of issue. 1In
particul ar, when you' ve got for instance, Tongue
R ver Railroad -- when you' ve got the Tongue Ri ver
Alternative that was only surveyed at 5 percent,
you' ve got other ones that were surveyed at 20,

ot hers that were surveyed of 30 of the avail abl e
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access. That, to ne, is going to be a rea

sticking point on you guys determ ning which is

going to be the preferred alternative. Because we

can always go back and say, "How do you know,
based on the fact that only 5 percent of the
avai |l abl e access for Tongue River that that isn't
the actual preferred alternative because it wll
have the | east inpact to all of the sites?”
Regar dl ess of whether it's cultural,
wet | ands, water, whatever, whatever criteria the
Board is naking in this decision, that's going to
be the go-to where we say, "Look. W still don't
know if that really is the preferred alternative."”
That's the Surface Transportation Board to try to
justify whatever they decide is going to be the
preferred alternative, whether it's the Col strip,
which is what the applicant wants, whether it's
not, which is what sone of the | andowners want,
you know, those are the alternatives, but | don't
see how the Board is going to neet that criteria
just looking at it fromthe 106 and cul tural
sites, and in particular, with sites of
significance to the tri bes. | don't see how
you're going to neet that correctly based on the

anmount of infornmation that you have in front of
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you. And that's why we keep saying there needs to

be nore survey work. That's information you're

gat heri ng under 36 CFR 800.4, for (b), for (a)(3),

for (a)(4), pertaining to our rights to consult
and advi se you on identification under 36 CFR
800.2(c)(2).

That's where it stands, and that's the

statenent from Standi ng Rock, that | don't see how

you're going to neet that. And I'd |like that

explained. | don't know if we have enough tine to

do it today, as | know a | ot of people are | eaving

t oday. Thank you. "Il pass it over to Charl ene.

M5. VAUGHN: Terry, hello.

MR CLOUTH ER: Hel | o.

M5. VAUGHN: Can you hear ne, Terry?
MR CLOUTH ER: Yes, everyone can.

M5. VAUGHN: Okay. The other -- | agree

with your commentary, but | have anot her

concl usi on that can be reached, and that is that

the tri be advise STB how this rol e can be
achi eved.
(I'nterruption on phone |ine)

MR CLOUTH ER: Hel |l o, there's soneone

tal king on this phone line. You' re not on nute.

W would prefer if you would at the nonent, as
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Charl ene Vaughn from ACHP was tal king. Thank you.

M5. VAUGHN: So again, ny point was, |
hear you're putting the onus on STB to figure out
when and how they reach the threshol d of
acceptable | evels of information, but | think that
that's just one approach to it. | think the
tri bes have had these couple of days to caucus and
to explore their issues and the threshol ds that
they feel need to be net and can advance or share
sone reconmmendations to STB for their
consi deration on how this could be achi eved and
how enough i nformati on can be coll ected so they
can nove forward.

Because ultimately, as you said, the
regul ati ons are clear about the role of the tribes
and engagenent of tribes and in the decision
maki ng, and STB i s doi ng everything possible to
make sure those requirenents are net. To the
extent we think they're |lacking or there's a gap,
we need to tell STB so they can figure out next
steps for them W don't need to | eave this to,
"Did STB get it right this tine? |Is STB going in
the right direction?" W can advise them of our

posi ti on.

MR CLOUTHHER Charlene, this is Terry 122
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once again with Standi ng Rock, and we have had
statenents prior to your involvenent on the phone
that the tribes do prefer a hundred percent survey
of the area. That has been a statenent by

St andi ng Rock, Yankton Sioux Tri be, Cheyenne R ver
Si oux Tribe, and other tribes. " mjust going

t hrough ny notes on the tribes actually
specifically stated that. And other tribes have
nodded i n agreenent that that should be, w thout
publicly stating it.

M5. VAUGHN: And what | heard Ri ck say
and what | heard David Coburn say is that while
that's | audable goal, it will be virtually
I npossi ble to achi eve given the | and access i ssue.

MR, STARZAK: Yes, Charlene. This is
R ck. I just want to clarify what Terry said.
When they say a hundred percent survey, the target
woul d be a hundred percent survey of where we can
legally enter land; is that correct? Because
everything el se we woul d not have access to. So
is that correct? A hundred percent survey of
where we have access?

Yesterday we talked a little about sone
parcel s are | andl ocked, they're surrounded by | and

that we do not have access, so that is not a
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hundred percent if we can't get to those, okay.
"1l et you speak, Terry. | just want to nake
sure | understand when we consider this that we've
got it correct.

MR CLOUTHHER So | am ki nd of | aughi ng,
because Pete's nentioning exactly what |'ve been
menti oni ng here.

Once again, Terry with Standi ng Rock. In
terns of the | andl ocked areas, you've already used
helicopters for wildlife survey. | ve done
heli copter survey in terns of actually junping out
and getting boots on the ground in British
Col unbi a conti nuously, and that's how a | ot of
survey i s done there because you can't get access
to these areas for oil and gas industry in British
Col unbi a due to the wetl ands that are present and
you can't survey in the wnter.

So you al ready used helicopters once, you
al ready set the precedence for that. It's not
that you can't drop a helicopter into an area if
you have qualified people to get in and out of the
hel i copt er.

MR, STARZAK: And if the | andowner all ows
us to land the helicopter on his | and.

MR CLOUTH ER: Sur e.
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MR. STARZAK: W can't pronise that
unl ess we talk to the | andowner.

MR, CLOUTHI ER True enough. To get to
t he ot her point of the hundred percent survey, and
that's the specific reason why you guys are goi ng
w th the phased approach and that's why |
mentioned prior to Charlene getting on that the
specific |language in there, that pertains to as
land is available. W would like to continue to
do the survey work as | and becones avail able. For
i nstance, as you nentioned yesterday, Rick, there
was one whol e alternative where 36 percent was
avai |l abl e but none was surveyed due to fire
concerns, so that got a O percent survey on that,
on those | ands, even though there was | and
available. And that still hasn't been surveyed
and it's not a fire danger now to be out there
once you can see the ground.

MR, STARZAK: Terry, just to clarify,
that was discussed, | think, at the tribal caucus.
I don't think we discussed it. And we did -- when
we planned to enter, the | andowner did not give us
per m ssi on because of the fire danger, so just to
be cl ear.

MR. CONRAD Fl| SHER: Ri ck, could | have
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St eve Brady say sonet hing? He's been standing
there for a couple hours now.

M5. VAUGHN: H , Steve.

MR, BRADY: ' mjust basically |istening.
St eve Brady, Northern Cheyenne. Although it was
sone tinme ago, several decades ago, the Northern
Cheyenne Tribe filed suit against the Secretary of
Interior ODell and advised himthat the EI'S and
t he Tongue Ri ver coal sal es.

Now, the reason why | wanted to nention
that is there were a nunber of elders a couple
generati ons back that were interviewed, especially
al ong the Tongue River area in Birney Vill age
ar ea. If those interviews or that information can
be nade available to the THPGs here, | think it
would really be good. That was BLM wasn't it?

MR MELTON: Doug Melton from BLM W
have sone of that information. Sone of it was
done as a court order decision, and then | believe
t he Cheyenne also did sone as well. So we have
that infornmati on available. W can certainly nake
t hat avail able to peopl e.

MR. BRADY: So | just wanted to add that
to the discussion. There was interviews, | think

ei ther done by Janmes Boggs or Sherri Deaver. 126
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Anyway, |'m going to excuse nyself. Thank you.
It was good neeti ng you.

MR. CONRAD FI SHER: Thank you, Steve.
This is Conrad Fi sher. |''mgoing to go ahead and
assert nyself and take over the mc.

Charl ene, thank you for the coments that
you' ve nade. I think you've clarified a | ot of
t he questions that we had this norning, and
certainly been very engaging in ternms of trying to
say what we're trying to express about parity this
nor ni ng.

And | hear what David is saying about the
preferred alternative, but again, | think as
tribes we're relatively a new player in this
cul tural resource nanagenent, and | m ght go off
on a little tangent here, but |I'mgoing to get
back on track. But | want to nmake the statenent
that, Charlene, that you alluded to about this not
bei ng a unique situation in terns of the federal
tribal relations when it cones to cul tural
resource nanagenent. And we've -- we've nade this
argunent this norni ng about exactly what you're
tal ki ng about. But we really appreciate you
enphasi zi ng those points about parity and tri bal

site identification and eligibility. | think
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that's what we were | ooking at.

And | know, David, that you have your
interpretation about the preferred alternative as
opposed to the other alternatives, but | think the
Sur face Transportati on Board, Vicki, and others,
Cathy and Richard, ICF, that you're doing your
best and you play a role in |looking at all aspects
of this undertaking. And certainly, there' s a
renewed i nterest in energy devel opnent, not only
wth reference to coal, but al so coal -bed net hane,
urani um projects, and others. And with the Bakken
oil fields being so close, | think we're -- we're
sort of being pushed, pushed to nake a stance.

And this nmay be a little nore phil osophical in
nature, but | think it speaks to the issue of

cul tural resource managenent. And the tribes are
asserting what they feel is right in their eyes,
and that is that we want to take every opportunity
avail able to us to ensure that cultural resources
are addressed. And |I understand you'll consi der

t hose concerns. However, | think this is the
point that we're trying to nake at this neeting,
is that even though they may be viewed as nobot in

sone i nstances or not applicable, | think to the

tribes they're certainly real and applicabl e, even ,g
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iIf it 1s just one or two acres.

|"ve made that statenent yesterday about
reachi ng -- doing what you say you're going to do.
And | think Charlene had tal ked about that, that
when we say that, you know, you' re going to | ook
at a certain percentage of acreage, that we should
try to attain that and | ooking at this in
f or et hought and maki ng sure that there's no
obstacles in front of you to achi eve that goal.

And I'm-- and maybe |I'm not saying it
right, Charlene, but | thought | heard you say
that, you know, we -- that we try to | ook at those
things in parity when it conmes to these
alternatives and m nim zing the inpact and | ooking
at the alternative that best fits this particul ar
under t aki ng.

And so | think, Stan, that was sonething
that | was alluding to in our -- in our closing
recommendat i ons, which was going to be sonetine
today, and it all goes back to the draft of the
El S. Now, certainly the referendum vote for
Nort hern Cheyenne is going to take a few nonths,
and | heard our president say that it m ght take
si X, six nonths to conplete, but that would give

an i dea about the position for Northern Cheyenne.
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However, that does -- that shouldn't affect the
preservation of cultural issues and what we're
di scussi ng t oday.

And all 1I'masking is whether or not it's
reasonable to take a hard | ook at the EIS and see
whet her or not that can be extended further down
based on the discussions that -- lively
di scussi ons that we've had this norning.

Again, on a side note, there's this huge
i ndustrial conplex that is sort of pushing on all
the tribes in all directions, even into Canada.
And | understand the busi ness proposal fromthe
rail line, however, | think as native people we
take a different look at this, and we're in it for
the long haul. WwW'IlIl still be here -- we've had
sone excellent points nade fromtraditional people
that tal ked about the future generations and the
peri pheral effects and al so the peri pheral
devel opnent s.

So in a nutshell, | think that was the
question that I was posing to you, is nmaking sone
reasonabl e decision on the EIS. Because in
other -- in other statenents you nade there was no
timelines for responses, no tinelines for other

rel ated undertakings. So -- but you do have a
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tineline for this. And | agree with you, we need
to nake a conscious effort for the environnent,
for the people, for everyone in an ethical and
nmoral manner, but is the tineline -- should a
tineline be addressed in this in terns of a summer
date, you know? That's all I'msaying. [|I'msorry
to nuddl e here, so I'll quit right there.

MR, STARZAK: While Vicki is considering
that, | just wanted to make ki nd of a general
announcenent. We've ordered pizza, which should
be comng in, so if you' re fam shed for | unch
And then al so, Pete Coffey, Jr. was nice enough to
show ne that sonebody's hotel key was dropped so
see if you're | ocked out of your hotel. Thank
you.

M. VAUGHN: So I"msorry to interrupt,
but this is actually ny day off, and Ri ck e-mail ed
me and suggested that if at all possible | join
t he conversation, so thank you, Rick, for naking
me know t hat these were inportant discussions that
were about to be held. But it's ny day off, and I
made commtnents, so |'mgoing to have to drop
off. And again, | offer apologies that we were
not physically present and assure STB that if and

when t hey schedul e anot her neeting, | wll
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personally cone out and attend that because |
thi nk these neetings are so inportant, building
the rel ati onshi p, having the discussions, and the
side conversations all help us to understand that
we're trying to do the best we can. And | know
that the tri bes have worked very hard these past
two days, and | appreciate STB and the railroad
for facilitating these discussions. So I'll get
with STB when they're back in DC, and if any of
the tribes feel that | can be hel pful, we can
arrange a followup call at your convenience.
I['ll be in for the rest of the nonth at |east, so
feel free to call and I'lIl make nyself avail abl e
for that.

MR. STARZAK: Thank you so nuch,
Char | ene.

M5. VAUGHN:  Sure.

MR. CONRAD FI SHER: Thank you.

MR. STARZAK: Thank you so nuch,
Charl ene, for joining in on your day off.

M5. VAUGHN: Ckay.

MR. CONRAD FI SHER: Thank you.

MR, STARZAK: W really wanted to think

this through as a group, so your participation was

extrenely hel pful.
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M5. VAUGHN: Thank you everybody. Enj oy
your weekend.

M5. NADALS: Thank you. Bye-bye.

MR. STARZAK: The owner of the key has
cone forward. No, the owner of the key is still
unknown. So if anybody's | ocked out. ..

MR. CONRAD FI SHER: Wl |, pizza sounds
real good, and | think we should take a little --
anot her five-m nute break, which neans 15 m nutes,
and conme back and reach sone concl usi on on today's
meeting. How s that sound? Ckay.

[RECESS - 1: 06 PPM TO 1:33 P. M ]

MR, STARZAK: So in the interest of tine,
I'"'mgoing to go off the agenda. ["1'l just nention
that for Steps 3 and 4, we wote down all coments
from everybody that related to Steps 3 and 4 of
t he Section 106 process. But you' ve heard enough
fromnme, and |I'mnot going to just bore down on
those. W'Il provide themto you | ater. But it
was kind of a collective to generate that
i nf or mat i on.

So now !l would like to turn it over and
go on to hear sone reconmmendations fromthe
tribes. And then | wanted to just nention,

there's a | ot of people who have been consulting 133
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parties here that haven't had an opportunity to
speak, so we want to make sure that if you have
sonething inportant to say that we want to hear
from you.

Conrad, would you feel confortable giving
some reconmmendati ons?

MR. CONRAD FI SHER: Well, |I'm not sure
if -- who all left, if anybody's still around. I
noti ce people are --

MS. NADALS: |'m here.

MR. CONRAD FI SHER: Cathy's here. The
STB is here. Sone of the tribes are present. I
see sone that aren't, and I'mnot sure if we
shoul d begin the process of making
recommendati ons. However, | think it's inportant
to kind of briefly look at this project and see
where the tribes are coming from

I know we had a caucus | ast eveni ng.
Charl ene had nenti oned the inportance of having a
tribal caucus. And in that caucus, | think we
di scussed a nunber of things that were being
addressed today. One of them was the Progranmatic
Agreenent and the contents of that. Another was
the EI'S, which we tal ked about today. And al so,

t he percentage of the surveys that were put up on
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the boards. And | think | ooking at that, they
were unsati sfactory in terns of the anmount of
acreage that was surveyed.

And we went through a little, 1 think,
dilenmma as far as what constituted 100 percent and
t he anount of the percentage of |and that was
assessable and -- but we, | think we had a fairly
decent idea about that during our caucus, and we
were fortunate enough for Terry from Standi ng Rock
to clarify those i ssues, so we had a mat henati ci an
that was present that could give us sone direction
on the percentage of acreage that was surveyed.

So we -- | think that took about 90 percent of our
total allotted tinme for our caucus, but we
managed.

And agai n, thank you, Vicki, for being
here personally. I think -- and Cathy and Ri ck.
| think it's these types of neetings that nake it
meani ngful in terns of having a good consultation.
And even though Charl ene wasn't here 100 percent
of the tine -- nowl'minto percentages now -- she
still, 1 think, was crucial in her interpretation
about site eval uati on and bei ng engaged in the
conversation, and | thought she nmade sone real

excel | ent points. 135
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And al so, the other parties that were
here, the special interest groups, Vanessa and
Al exis and dint was here and sonme other folks --
if I fail to nention your nane -- and sone of the
traditional society and cerenonial fol ks that were
here, again, from Northern Cheyenne, M. Mark
Roundstone with the natural resources, thank you
for the prayers and the excell ent conmments, and
Steve Brady fromour -- who's the chair of our
Cul tural Comm ssion, for participating, and al so
M. Janes Wal ksal ong, the cultural nonitor for
Nort hern Cheyenne and sone of the data that he
provided for this group. He was the nonitor that
was there throughout the surveying this past
summer. So you know, he changed fromreal |ight
during the winter to real dark during the sunmer,
and he's kind of light again. And sane thing with
Ben. You know, | was nmaki ng a coment about -- |
didn't tell himthat.

MR RHODD: Cone on now.

MR. CONRAD FI SHER: Al nost didn't
recogni ze him | thought maybe he just cone out
of prison or sonething.

So having said that, | think the tribe

has, in lieu of Charl ene naki ng those statenents
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I think you' ve got a fairly decent idea about the
recommendati ons that we're seeking and that we
want to give to STB.

Now, | hear what -- and al so, BNSF,
Janes -- or it never fails | call him James Coburn
all the tine. You know, he's going to hit nme one
of these days. He's very di plomatic about this,
so thank you for being patient.

MR. COBURN: It's not a problem Fred.

(Laught er)

MR. CONRAD FI SHER: Now, let's not start
nane calling. One issue's good enough here. No,
t hank you, Davi d. | think if we | ook at the board
around us, that there are a |ot of coments.

And, Vicki, you've got a |lot of work, I
t hi nk, ahead of you. And | say this because |
thi nk these things need to be said. You're the --
you're the agency that oversees this -- these
types of permtting projects, and | think you're
seeing it froma cultural perspective. I think
you have to see it. | think you see it from an
extrene position, fromone side to the other. And
we're asserting -- again, |I've nentioned this
before, that we look at it froma very different

perspective. And we're always fighting these
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types of issues. It doesn't matter if it's a
political issue, a cultural issue, an economc

I ssue. Those things that we as native people, |
thi nk we want to nake oursel ves known. W m ght
be | ess than one percent of one percent of the
total population in the United States, but when it
cones to cultural resources, we're 99.9 percent of
those cultural resources. You know, when we talKk
about cultural resources, | think imediately we

t hi nk of Native Ameri cans.

And so we've got a huge responsibility to
ensure not only the cultural heritage of Anerica,
but also the cultural identity/survival of
I ndi genous fol ks of native North Anmerica.

As you can see, I'mkilling time at this
tine, but it is sonething that needs to be said.

I know all of you are thinking of pizza at this
time. But certainly, we want to reenphasize sone
of the recommendations that were nmade earlier.

I know t hat one of them was, again, the
ElIS, that it nay be realistic to you, but at this
point, I think it's unrealistic to -- at |east for
Nort hern Cheyenne and for the other tribes. And
let me clarify that because of the way it's

structured right now. If you're | ooking at just
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the preferred alternative and the sites as it is
after conpletion of the surveys that were
conducted in 2013, then | don't think it is enough
and | think the percentages that were put up on
the board reflect that.

I think as Native Anericans, we're
| ooking at it to the fullest, trying to satisfy
those quotas. And | know there's anot her position
on that, but those are the recommendati ons from
the tribes, that we feel that those percentages
are not satisfactory.

And we feel that STB can | ook at this and
reasonably cone to a conclusion that we do have a
strong argunent for maybe reconsi dering anot her --
anot her idea, and that is, that we should be
| ooki ng at other surveys to fully satisfy those
nunbers. Whether or not we reach 100 percent, |I'm
not sure if we can do that with the |imted anount
of cooperation fromthe | andowners, but | know
that yesterday dint MRae had nentioned that
there m ght be a possibility for the | andowners to
reconsider their positions in light of the
testinmony and in |light of what was di scussed
t oday, and you know, there's always that w ndow of

opportunity and hope that we can achi eve a better139
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alternative than what we currently are | ooking at

based on the data that was presented as far as the

surveys are concer ned.

And | think that's been reinforced by
sone of the discussions, particularly by Standing
Rock and al so Rosebud and certainly the testinony
t hat has been gi ven by sone of our speakers can
attest to the i nportance of identifying those
sites and giving parity, as Charl ene had
ment i oned.

And so when we | ook at the overall scope
and scale of this project, it's huge. Again, |
want to say, enphasize that sonebody had conpared
it to the Keystone XL Project, and it is for

nati ve peopl e. It is an industrial conmpl ex that

is certainly infringing on a really pristine area.

And for Northern Cheyenne, we're surrounded by

pr oposed energy devel opnent in all four
directions, and so we've got a responsibility to
try to conme to sone conclusion on what we want to

do with this. And your office, | think, is in a

position to at least listen to what we have to say

on this route. And of course, cultural resources
are the i ssue, and we want to nake sure that we

have a voice in this undert aki ng.
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And any other tribes, please feel free to
junp in, but I wanted to nake that initial
comment, Rick, just so we can junp-start the
recommendati ons by the tribes. Thank you.

MR, RHCODD: Ben Rhodd, Rosebud Si oux
Tribe. This thing has got to get over this tine.
| keep trying to turn ny head so | can see peopl e,
but got a krink in here.

I think the direction that we've had on

this i ssue has been extensive, and it has been a

bit contentious. However, | think that it really
cones down -- we're comng into where, | guess
what do they call it? Put the pedal to the netal

and see where we can get to pretty quick here.
Part of it's going to land in M.
Coburn's | ap here, because as a representative of
t he conpany, for what we are | ooking at and have
di scussed, and sone of it hasn't been here in this
room a lot of it's on breaks outside actually for
sone of us, but the point is, |I think we're going
to need another neeting. And | know that that
really has been, at least in the past, has been
ki nd of contentious for STB and others to be here,
but we need to get the ground rul es down on where

we're going to head with this PA. | know that
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you' ve got, | don't know how many, 20 or 30, |

thi nk Conrad said. You' ve got a |lot of placards
up here, a lot of pages. And given the tineline
that we're dealing with, | know that there -- |
think we can get a | ot done very quickly should we
meet again now that we've cone through at | east
part of the discussions that have been rather
difficult for us to get our m nds around and got

t hose i ssues out of the way.

I'd like to see, for one thing, at |east
from Rosebud' s perspective, and | hope it's the
other tribes too, is that a conpilation of all
this that you' ve got here on the -- on these
pages, on the wall, and be able to, in particul ar,
M. Brady's need or suggestion for an et hnobotany
survey. W have an interest from Rosebud on a
study that we're wanting to do trying to get
goi ng. But an et hnobot any study, neani ng a study
of the -- again, we're going to say "preferred

right-of-way," don't want to get back into that,
but upon the route, let's just say "route.”
That' s one thing.

Secondly, is that how we're going to

wite this PAin a phased approach; that's going

to be -- it as going to be ongoing. It's going t%AQ
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be an ongoi ng project, so to speak.
And al so, wth what Conrad has said about
the EI'S, how we're going to do this in a short

period of tinme, or hopefully an extended period of

time. And | know that's going to be a contenti ous

I ssue. Just saying that, to be able to | ook at as

much of the | ands. If they go to condemmati on,
what ever happens, whatever is going to be the
rail road's position, acquiring access for other
studi es, but that -- the native and tribal groups
be i nvol ved in every phase of that.

So | think that we do need anot her
meeting, and I would |ike to suggest sonetine in
April, as quickly -- or as quickly as we can,
because | know March is going to be very difficult
for the tribes. W have a nunber of other
nmeetings that we're going to have to be a part of,
be traveling, and so | think in April would be
about our best tine to be able to it if we can sit
down again and see where we're at, so to speak
and get the paraneters of the PA established.

So that's just ny suggestion from
Rosebud, and | think there was another one or two
things. | think that's about it. So with that,

t hank you.
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M5. NADALS: Anybody el se have anyt hi ng
to add?

MR. VANCE: Steve Vance, Cheyenne River
Tri be. Again, going back to what | said earlier
wth the Surface Transportation Board neeting as a
gover nnent -t o- gover nnent, Cheyenne Ri ver kind of
put it out there already as to what we're
supporting here with this.

W' ve concurred verbally with
recommendati ons from Northern Cheyenne, along with
the other tribes who have al so addressed their
concerns. And for this area, you know, |
menti oned that given ny personal association to
this area through |ineage but also as a tribe, as
they say tribe, we say | egion.

When | say the word "Lakota," we' ve all
been given the title of Sioux, which is when | say
"Lakota," you know, it goes broad, real broad.
There's like nine reservations in South and North
Dakota that are titled Sioux, but yet again, as I
t al ked about, |ineage, you know, | have a
relationship with Northern Cheyenne through
marriage with ny great grandfather, and this area
that we're discussing is a major route for

cerenony, for travel, cabinets. And |like Ben
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said, a |lot of these things we go outside and we
stand and we tal k about the inportance of it and
our association toit. And | think the Board
really needs to |look at that as to the associ ati on
aspect. And we have, of course, the United States
hi story that, you know, archeol ogy | ooks at as
inmportant, as | nentioned with water wells versus
a running stream But cumul ative effects of all
the extractive industries, whether they be snall
or large, have long-termeffects globally, and
that was what was entailed in our culture, was to
care for this planet, and we continue to do that.
And as was nentioned earlier, there's not that
many of theml eft. If you was to actually | ook
into each one of these tribes, sone have
conpletely | ost everything, |anguage, culture.
The ones that still have access to those people is
even limted, and | fear the disappearance of
that. It is a very rich identity to be able to
speak your | anguage fluently and to go back to
these sites and take your grandchildren there and
tell themtheir history from our side.

So our association to this is that of
culture, and we talk about, and | really don't --

it limts us to talk about things when we put it
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into a cultural resource, have the interpretation
of what is sacred that differs throughout this
room But natives have al ways | ooked at it as
everything, all of creation.

And this society that we live in now,
Anerica, has -- makes a |lot of that and has
changed a lot of the traditional follow ngs. So
we have ot her people who are, let's say,
association to this project, but it could be on
the personal or the political or federal
requi renent or a legal requirenent. How does that
bal ance with people who attach thensel ves for
10, 000 years or nore to these sites?

So people who are involved in this just
for the noney, soneone said earlier, to | ook at as
progress, and |I've made comments to ny own tri be
about in different elenents traditionally or even
in the field of education, that there's a fear of
| oss here within the next 50 years. But | said
that 20 years ago. So it's conmng down to the
very exi stence of us, cultural, and to say that
we're not associated to these sites because we
haven't been to them shouldn't be taken into
consi deration. Because you know, we still have

the comments fromour political people who are
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com ng into deliberating | egal docunents such as
treaties that the United States Governnment has
admtted thensel ves that they have violated. And
t hrough those, they boxed us up into an area to
say that our only concern is that the box that we
live in, not outside that. And that's what |I'm
trying to say here, is that there is associ ation
up there for Cheyenne River Sioux Tribe, and we
are in support of Northern Cheyenne, very simlar
concerns that are nade by the other Lakota tribes
as a nation.

W' re tal king governnment -t o- gover nnent .
| support other Lakota bands being in that
di scussi on when we tal k about the Lakota or the
Great Sioux Nation. Because if we're -- if
there's a discovery up there and it has to do wth
a (native | anguage) cerenony but we find it, we
consult wth Standi ng Rock. Because they have a
little bit closer, but we're still, as a peopl e,
as a nation, as states do, as states work at a
national interest, we also sit here and tal k about
these things in our national issues of tribes, and
that goes on to ally tribes. As one of the elders
mentioned in caucus, it's good to see the tribes

align together here, and that's the only way we 147
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can do it, because we've been singled out. W've
been singled out in a lot of things towards
acreage or popul ation or, you know, going back to
what is witten in a federal docunent as to a
process or a regul ati on. I s al nost al ways not in
our favor as tribes.

So | support Northern Cheyenne, | support
the comments fromny other allied tribes here, and
I do commend the people who actually live right
there and nade their coments of their own right
exi stence today, famly.

The access to the acreage |like dint
said, these things that -- Charlene didn't hear
t hese thi ngs when she was on the phone. All she
heard was that access to private property has
changed. But | nentioned to Vicki that, you know,
to let Charl ene know that there are people |like
Adint out there who said, "W wll let the tribes
in on these properties.”

And if you would really talk about it,
spring and fall is better place -- is better tines
to get out there before the grass is chest high.
We don't know what it will be like here in the
summer. But the best conditions, you know, it's

not just go out there when there's no covered
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ground either.

So in the devel opnent of this PA | think
we need to |look at the tine frame of when it is
best feasible for identification of what's on the
surface. W still don't know what's bel ow, so
those are the things that will cone further down
the Iine that need to al so be addressed in that PA
that during the construction phase of it, as to
when you go do your cerenoni al groundbreaking wth
t hat shovel and you turn sonet hi ng over, you know,
then it changes again, just as was nentioned by
the nonitors, of finding human remains in the
original survey. So as things go, things change.
So goi ng back to Ben, you know, this is sonething
that's going to be a phased approach docunent. As
you go, things change, reinvestigations.

I"'mstill comng back to the eligibility
part of it. I would Iike to nake sure the right
people are there to evaluate these sites as to
their significance. You know, it's just been
m sidentified too many tines throughout the years,
and now the opportunity is here to bring our
younger people into this understandi ng what the
sites were before we | ose all our experts.

So, again, like |l said, I"'mhere in favor
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of the tribes as a coalition, as a whole, unified
effort.

MR CLOUTHIER  Terry Clouthier with
St andi ng Rock. Just 1'll keep this really brief,
as the food has arrived.

I want to talk a little bit about the
concern that any kind of evaluation would take
years. | disagree with that assessnent.

Eval uati ons don't take years to eval uate for
eligibility. I was talking with Vicki privately
about that very sane thing during the | ast break,
and "'msure I'll continue that discussion with
Vi cki and Cathy at another tine, but | wanted to
state publicly that it doesn't take years to
actually do eligibility determ nati ons, at | east
from St andi ng Rock's perspecti ve. I want ed that
to be understood.

So with that, 1'll just leave it at that.

I think I've commented enough on everything that's

gone on, so I'lIl leave it at that. Thanks.

MR BLACK WOLF: M chael Bl ack Wl f, Fort

Bel knap I ndi an Conmunity. As nost of you probably

noticed, | sat here the better part of the two
days not sayi ng anyt hi ng.

Several reasons. Very new to this
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position, and also very new to the situati on going
on here. One of the things |I was always told was
that you' ve got to be really careful what you say
and how you say it. It's like | was told the
example to use is, is |ike when soneone shoots a
gun, that bull et goes out there, there's no way
you can retrieve that bullet.

It's the sane thing with the words that
you say. Once you say sonething, it's out there,
particularly for sonmething like this where
everything is being recorded and docunent ed.

Wth that being said, | just sat here and
listened, listened to all the tribes here. |
woul d lIi ke to personally thank Curl ey Youpee from
Fort Peck. He was the one that brought this to ny
attention at Fort Bel knap. | represent two
distinct tribes there at Fort Bel knap, two
di stinct cultures, two distinct |anguages. The
G os Ventre and the Assini boi ne people are, as we
call ourselves, the Aaniiih Nakoda people, and so
I'"'m here representing both tribes in support of
t he Northern Cheyenne people, the Sioux tribes,

t he Arapaho people, all of you guys that have
recent history, Crow people, recent history to

thi s area.

151

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Proceedings

I know M. Youpee nentioned that the Fort
Peck people there also have historic ties to this
area, and the Nakoda people at Fort Bel knap are
essentially the sane as one as the Nakoda peopl e

at Fort Peck. So |I'm here representing both

tribes. So -- and the Iimted know edge and
I nvol venent that | have, the official capacity to
the statenment that | would like to say is that the

tri bes at Fort Bel knap, again, are here in full
support of all the statenments that were nade by
all the tribes, and I |l ook forward to working with
all you tribes on this in the future. Thank you.

MR WLLEY: Andrew Wlley with the
Cheyenne and Arapaho Tri bes THPO. I just want to
say that I amin full agreenent wth ny Cheyenne
Br ot her, Conrad Fi sher. He speaks well on behal f
of the rest of us. And | agree that there needs
to be nore survey work done, and 1'll | ook forward
to it. Thank you.

MR TWO LEGA NS: Hubert Two Leggi ns,
Cow. 1'dlike to say a few words. | used to be
the THPO for the Crow, the cultural director, was
also a tribal official 1990 to '05, was also a

(i naudi bl e) resource co-op supervisor for the

tribe, also a project coordinator for the econom G50
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devel opnent of the tribe, and then |I have sone

ot her jobs that, you know, that | have a |lot of --
| did a lot of research on energy, but then I did
a |lot of research on our history.

And | just want to talk a little bit
about the railway or the railroad. Crow, where
we're at right now with our -- sone peopl e say
it's the (inaudible) agency, but it's the fourth
agency. And the first agency is up in -- over in
where Curley lives, the River Crow or the Crow,
they filed a docunent that states that we were
caught between the MIk R ver and the M ssouri
ri ght about where Fort Peck Reservoir is, and the
second one is over in Livingston, Mntana. They
think that was the first one, but that's the
second one. And at that tinme, our chiefs -- our
chief was Chief Sits in the Mddle of the Land,
who signed -- well, Chief Sits in the Mddle of
the Land is the one that signed the 1851 Treaty
for us, and that one's the one that was over 38,
25 mllion acres. But before that, the 1825
Treaty was signed by a chief named Long Hair.
Long Hair, at that tinme his name was Chi-wah --
GCsh- ka Chi -wah-sta-shay (phonetic). The

chi - wah- st a- shay (phonetic) is a what we call hair
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bows, and they're -- they wear them the Crows
wear them I think Pete probably knows what they
are. And they're made out of wire, wth sone

dentaliumshells, and then with sone hair pipes

attached to it and with sone feathers. I own
sone. I make them But that was his nane, was
Chi - wah- st a- shay (phonetic). But he had seen a

vi sion where he seen the train com ng, and he said
there's a netal snake with a |light on the forehead
com ng. And then he al so seen the donestic cow,
and he said that that one, it was a half -- the
way he described it is a buffalo, what we call it
be-jon (phonetic), buffalo we call be-jon. And

t hen what he seen was probably like a dairy cow,
but he said be-jon was buffal o, and ee-gee-I| ah
(phonetic), be-jon/ee-gee-|lah (phonetic) is what
he called it, and it's a buffalo horse, buffalo
pai nted horse, and that's what he seen too. He
seen them two com ng.

And then not the first -- not the second
but the third agency, there's a | ot of decisions
that were nmade there. The tribe knew that we had
to change the, |ike what we call by-esh-di osh-I|eva

(phonetic). By-esh-diosh-leva is the ones with

the yell ow eyebrows are comng. And we can't stoq54
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them and that's the non-Indians. And so at that
tine we made a | ot of inportant decisions that
t hi ngs are goi ng to change.

And t hen goi ng back to the Livingston, at
that tine the chief always nade the decisions wth
consensus of elders and probably pipe carriers and
t he ol der ones, the older nen. And at that tine,
the railroad cane and they approached the tri be,
and at that tine is when the chief kind of | ost
his authority, because the railroad cane and
tal ked to the people and told themthey were goi ng
to give them noney, gifts, blankets, and so the
chief at the tine had them kind of vote, | guess,
and sonme of them wanted themgifts and sone of
themdidn't want that. So at that tinme is when
the our chief kind of |lost his voice or his
authority because of the railroad approachi ng them
and naki ng them vote. And so fromthere on, the
chief kind of lost his authority.

And so now we have a railroad that goes
t hrough our reservation but we don't benefit from
it. A lot of people die. They get hit by the
train. And one of ny brothers got his car got
stuck on the railroad and he was trying to push it

but the train cane and he ran and the train hit 155
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that car and that car flew and | anded on top of

hi m and he di ed. But that's the effects of the

railroad for our tribe. So | guess really need to

deci de, because we don't benefit fromit. But
ri ght now where we're at, we're -- the gentl enan

was here earlier fromthe tribe but he didn't say

his nanme for ny district, but he's a nmenber of the

coal board, Montana State Coal Board, and he was

appoi nted by the chairnman to go, and Daines is the

one that appointed himalso, but it's politics.

And so right now, we're -- we have what's

called the O oud Peak Energy that's in Decker, and

they're going to m ne sone nore coal from our

land. |'magainst it, but there's sone

| andowners -- there's sone feed land in that area,

and on that feed | and there's a nedi ci ne wheel ,

and |'m a board nenber of the Mdi ci ne Weel

Alli ance. And so that nedicine wheel is what |I'm

fighting for. | went up there and | ooked at it,

and it's ol d. W recorded it, but if we don't do

anyt hing about it, it's going to be destroyed, and

so that's why |I'm here.

But | did a |lot of research and |I' m ki nd
of like a historian, but | use oral history but I
al so backed it up with technology, so |l -- that's
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a difference fromne and the el ders back hone.

And so | thought |I'd share that with you today,
and I know | have a lot of things | wanted to say,
but we're also here -- I"'malso here with Chris

Finley. W hold a field school, and you probably

heard about it, but there was -- we held a field
school, and I'll have himtalk for alittle bit
too, and -- but you probably all heard about the

bone bed site that was destroyed on our | and, Crow
Reservation, in 2000, the old site. And there was
about 2, 000-plus buffalo killed there and
processed. The bones were crushed, the marrow was
t aken, and those artifacts that were laid on top
of it as offerings and the style of the artifacts
and -- are 2,000 years old and projectile points
are Pelican Lake style, period, so it's an old
site. And at that tine, the Crow THPO -- | don't
know what happened, but he had it destroyed, not
just by him sonme other high officials signed off
onit. And so that is a world heritage site that
was destroyed, and the nonitor that was nonitoring
it wasn't even an enpl oyee of the tribe. He
didn't have any training. And so if we had a

certified nmonitor, that woul dn't have happened.

And so now we have been having this fieldl57
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school for seven years, six years, training tribal
nmonitors. And I'll just turn the tine over to
Chris Finley so he can -- he's been waiting for
two days, so (native |language). Thank you.

MR FINLEY: Chris Finley. ' mthe
cul tural resource nanager, and | introduced nyself
yesterday, cultural resource manager for Bighorn
Canyon National Recreation Area, and |I'mthe
H storic Preservation O ficer for the Little
Bi ghorn Battlefield. And part of nmy job is to be
i nvolved in consultation with the tribes over
i ssues we have at the park service. And in 2010
we conducted a consultation and the tri bes nmade us
go outside. They had an executive session, and
t he whol e Feds. had to go outside and sit for
al nrost two hours while they tal ked about it. And
they -- when we cane back in, they had a |list of
thi ngs that they wanted fromthe National Park
Service. And the first thing on that |list was a
training programso that the tribal THPO prograns
coul d have students or nonitors that were
qualified and certified, and so | decided that
they were going to do that. And | visited with
the Indian Affairs Ofice in Denver and in

Washi ngton, DC. Sone of the people here work tht158
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Dave. And we discussed how to do this. And |
been working with the Crow Tri be doing field

school s for high school kids through the coll eg

had

e

stem program W decided that there was a way to

nodi fy what | was doing to incorporate the prog
into the THPO program

And ny background is that ny first
experience with coal mnes was in 1973, in
sout hwest Wom ng, and | was involved in the Sk
Point Coal Mne in Kemmerer, Woni ng. And then
next experience was Bridger Coal, and ny next
experi ence was Bl ack Deer Coal, and all of the
roads and everything that went along with that.
Then ny next experience was the Shute Creek Gas
Pl ant for Exxon. And so |'ve been involved in
energy devel opnent for a long tinme. And Burdic
when | started working with Burdick, he was the
energy czar for the tribes, and they were worki
on a wndm |l project, and so | started working
with himon that. W becane good friends. And
then | di scovered that Burdick had been given t
cultural director's job, and at the sane tine,
met this lady in the Crow Tri be, an el der, and
was very respected el der, and she deci ded that

needed a ski nny bal d- headed white boy for a son

ram

ul

ny

kl

ng

he
I
she

she
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so she adopted ne. And in the famly process,
that made Burdick ny little brother, so | had to
help take care of him So we've got a | ot of
years behi nd us worki ng together and doi ng

di fferent things, and Burdick al ways hel ped ne get
t hrough sone of the processes.

But over the years, |'ve watched
consultation neetings just |like this, and years
ago there was a whol e bunch of different faces in
these chairs representing these tribes. They're
all gone, and now we have anot her generation of
tribal |leaders that are in these neetings, and
pretty soon we're all going to be gone, and so ny
concern is that we provide sone way for the young
people to participate in this programand have a
voice in this. Because the decisions we nmake are
going to inpact the young people in the future.
And one of the ways that this can happen is if the
young people are given the training and the
opportunity to participate and becone qualified to
make deci si ons.

I heard on the phone today, | heard one
of ny favorite words, and it's -- | wote it down.
I ve heard this over and over over the years.

Anyway, what it anobunts to is in the past, the
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energy conpanies were able to say, "Well, you
don't have the expertise or qualifications to make
these decisions.” And they didn't listen to the
el ders, and cultural resources took a beating
because of that. And as ny |life changed and I
went along to different points of invol venent
working with the tri bes and protecting the
cultural resources, | started doing field schools
and | started doing it with white kids and
colleges all over the country. So |'ve been in
field schools since 1991. And in ny background,
I've | earned what the tribes need to know to deal
with problens |ike you have right now. And when
we i ncorporate that into our program --

M5. NADALS: | need to interrupt you.
But Vi cki Rutson, who's the director of the Ofice
of Environnmental Analysis, actually needs to | eave
to catch a plane, and I'mwondering if you' d be
wlling to hold off on your comments until she has
a chance to wap up? Probably not good tim ng
because she just got a nouth full of pizza, but
| - -

M5. RUTSON: Thank you, Cathy. Don't sit

down, M. Finley.

M5. NADALS: W want you to conti nue. W%61
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just --

M5. RUTSON: | think everybody knows what
| need to do next. | ' ve made several prom ses,
and |'ve witten themdown so | don't forget. And
we will be tal king about timng of the EI'S, we'll

be tal king about eligibility determ nations, we'll
be tal ki ng about additional survey work,

100 percent of the | ands that we have access to,
we W ll be pursuing additional access with the

fol ks on Col strip who nade conm tnents or prom ses
here, and I wote down a few other things too.
We're going to be reaching out to each of you to
see if you're interested in starting the work on

t he PA I know we have a | ot of work yet to do,
but we'd be so interested in just getting sone

I deas that we need to incorporate right fromthe
ground up. So I'll turn it back to M. Finley,
and I will say thanks to each and every one of
you. Conr ad.

MR. CONRAD FI SHER: Vicki, | think just
to include sone of the recommendati ons, at | east
one of them is maybe an additional neeting. Ben
had nmenti oned -- recomended anot her neeti ng, and
| think it would be a good -- it's a good idea.

Because if we're going to tal k about the PA we
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need to have anot her round-table discussion on it.

M5. RUTSON: We'll add that into the
di scussi ons and consideration. Thank you for
rem nding nme, Conrad, and |I'lIl ensure that our
Chairman Elliott gets the |etter provided by
Chai rman Fi sher of the Northern Cheyenne Tri be.
"1l make sure that happens as well. Thank you.
Sorry, M. Finley.

MR. FI NLEY: Thank you. "1l continue on
here. 1'll try to be a little quicker here. I
tend to ranble, but this is ny passion. And |'ve
wat ched for 40 years. | " ve wat ched what happens
wi th energy devel opnment and its inpact on cul tural
resources and the people, and there's a way to
deal with a |l ot of these problens.

There's several places on these papers up
here that say "tribal participation.” There's a
way to involve the tribes in this whole process,
not just as tribal nonitors, but one of the things
t hat happens when energy devel ops a project like
this, there will be an inpact to cultural

resources, there's absolutely no way to prevent

it. And the -- when that happens, there has to be
a mtigation process, and then there will be
deci si ons made on what kind of inpact will be
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taking place with the cultural resources.

After that mtigation process, there's
anot her process, and it's call ed data recovery.

If they're going to destroy a site, they're
obligated to do certain things to get as nuch
informati on out of those sites as they can before
t hey' re destroyed. From that point, you go to the
next process, which is analysis, wite up, and
catal ogi ng and curating these artifacts. Ben
knows exactly what |I'mtal king about. W tal ked
about these.

So there's an entire process of things
that are going to happen, and there's no reason at
all that the tribes can't participate in every
singl e phase of that if we have people that are
qual i fied and have the experience to do this. And
this is one of the things that we' ve created with
this field school programwe have. And |I'm doi ng
the field school this sumer. | only have nobney
for ten days. Last year -- | retired in 2012, and
t he Federal Governnent decided | didn't need any

nmoney for ny program anynore, so they defunded ny

program But | got a little bit of that noney
back this year. | ' m doi ng one 10-day i n Bi ghorn
Canyon, and | have sone spots avail abl e. | have
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five spots available for students to participate
in this program

What this programactually does is, it's
a certified, nationally recogni zed field school,
and we' ve incorporated |Indiana University, St.
Cloud State University, Menphis State University,
Utah State University, and the University of
Woni ng, and the tribal colleges attend this
program And we literally -- the students that

attend this thing are given a schol arship to pay

for their tuition and field fees to participate in

this program and for every 10-day session that
they do in this program they get two coll ege
credits. And if we can do an entire three 10-day
program that's 300 hours of field school, but
it's also six college credits.

I al so have another programthat's an

ant hropol ogy internship program and there's

college credits for that, and I've literally hired

tri bal nenmbers to work for me on projects in this
internship and they were paid to do this, and
there's six college credits avail able for that.
So if a person can stand nme | ong enough
to get six college credits for the field school

and six college credits for the fieldwork, they
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are one-third of the way to the requirenents for
an archeol ogi cal degree in a four-year coll ege.
And this is recognized. This starts the
credentials that you need to do this. It al so

I nt roduces sone younger peopl e. " mvery pl eased
to see M chael and Andrew, is that --

MR. WLLEY: Yes, sir.

MR. FI NLEY: ' m pl eased to see sone
younger people here, because this is going to go
on for a long tine, and sone of us are not going
to be here ten years fromnow. There will be a
whol e bunch of different faces here. And I'm
hopi ng to see younger faces, because what we're
doing right nowis going to affect your kids, and
it's inmportant that we understand that and give
t he young peopl e the opportunity to participate in
t hese prograns.

Anot her thing, they're younger and
they' re tougher than we are, and I go in the field
and live with these kids and I teach themthat
archeology isn't Indiana Jones sitting in the wall
canp dri nki ng chanpagne. It's hot, it's cold,
it's wndy, there's bugs, there's rattl esnakes.
Everyt hing that you can imagine that's physically

anmusi ng happens to you in the field, and you have
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to be willing to accept that.

So these are the things that |1've been
doing for years, and | figured out how to help the
tribes do this and it's available. W need to
figure out how to expand this for all the tribes
to participate, and I need your help. But it's an
option, and it's an option for a lot of the
di fferent problens that you have witten on these
papers. So does anybody have any questi ons?

MR CLOUTHHER Hi, Chris. Terry with
St andi ng Rock. | want to thank you for bringing
this to everyone's attenti on. | do have sone
concerns with it, though, in particular, the
I nvol venent of Kelly Branum And |'m stating that
publicly based on the fact that she's used
Sebasti en Lebeau's Ph.D. dissertation, which
nunerous tri bes disagree with, to create
predictive nodels for our sites. W conpletely

di sagree with this nethodol ogy for predicting

where tribal sites are. | don't know if that's
i ncorporated into your -- into your |essons or
not .

Addi tionally, Standing Rock Sioux Tribe
does not | ook at stone circle as tepees, and |

noticed that that's nentioned wthin yours as
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well. So in terns of whether we woul d support
this, I can tell you fromny perspective, and I'm
not speaking from Standi ng Rock's, but from ny
per spective, | don't based on those two -- based
on the knowl edge that | have pertaining to Sioux
sites, in particular, stone rings. Thanks.

MR FINLEY: Well, | appreciate hearing
that, and |I've dealt with bureaucrats for a | ong
time, and | dealt with a | ot of bureaucrats that
wer e young peopl e, graduate students that were
given all of these responsibilities but they
weren't given the background or the respect for
these cultural resources. And Kelly is one of ny
people that |'ve pushed onto this. She's grow ng
and | earni ng, and she needs to listen to what
you' re sayi ng, and believe ne, she will.

MR CLOUTHI ER  Terry again. She has.

She was confronted on this very issue, in fact, by

nysel f and by the elders that | worked with at

Standi ng Rock in the fall of 2010 when her grad

students presented a paper or a poster on the work

t hat t hey devel oped on Sebasti en Lebeau' s Ph. D
MR. FINLEY: One of the things that's
happening now is this program | was the director

of this program but | also did a | ot of other
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things for the National Park Service, so | just
over saw what was happening and | didn't get to
participate like |I felt like |I should. And now
that |'m supposedly retired, | wll be
participating in this thing every m nute of the
day.

And we |isten, and one of the things that
we' ve done with this program we can teach the
kids archeology. W can't teach themthe cul ture;
that's up to you, and we understand that. And in
our field school, the training is to bring tri bal
elders in to talk to these students, and it's a
good thing for the students because they get to
hear tribal elders fromdifferent tribes as well.
It creates a real interesting mx to do this. And

we' ve conpl eted 2011 and 2012 on this. And | had

alittle slide show |l wanted to show, but | don't
think I will. But basically, what we -- |'ve
t aken enough of your tinme. But | know what it

costs to do this. W literally were able to do
Class 3 inventories, just the survey work now, in
the park, the first year we did this we had 9
students and we surveyed 1400 acres and recorded
over 20 sites. The next year, | incorporated 10

tri bal students and 10 white students from ot her 169
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colleges into this program and we surveyed
2400 acres and we recorded 22 sites and a huge

anmount of features. And the cost on that was | ess

t han $350 an acre for the survey.

Now, we all realize that that's the

survey worKk.

There's everything that follows wth

that. The wite-on the docunentation for the SHPO
office. And there's sone things that you guys
haven't even resolved with SHPO yet, because sone

of the traditional

cul tural

properties have to

be -- you guys have to address how that's going to
be dealt with on this project. And I'm aware of
that and |I've seen this and | know -- | watch what

happens and |'ve been involved in this.

But ny job is to teach the kids the
archeol ogy part of it. Your job is to teach them
the cultural part of it. But ny job also is to

teach these kids how to deal with the Feder al

Governnent in the future. So that's about it,

okay.

But | appreciate everybody listening to

ne, and I wish | would have had the tine to show

you slides, because what |'ve dealt with in

Bi ghorn Canyon is the cultural resource, and the

site density in that canyon runs anywhere from1l 170
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site for 11 acres to 1 site per hundred acres but
it never falls bel ow that. It's always i n between
t hat . But there's places that you literally
stunble fromone site to the other. And it has to
be dealt with, and we bring the tribes in to help
us nake those deci si ons.

Bur di ck has participated in two years of
those field prograns and been there every step of
the way for the entire program

MR. STARZAK: Thank you.

MR. FI NLEY: | said there's a way to
i ncorporate this into what's going on right here,
and we're willing to do it. That's it, okay.
Let's go eat pizza.

MR, STARZAK: Thank you very nuch, Chris.
As you may have seen, Vicki Rutson, the director,
had to | eave to get to the airport. Cathy is
still here, I"'mstill here, so we wanted to see if
there are particul ar questi ons or coments or
recommendati ons that we haven't heard yet while we
have the court reporter? Any questions about the
Progranmati ¢ Agreenent, how we m ght begi n that
wor k, or --

MR. RHODD: Ben Rhodd, Rosebud Si oux

Tri be. One of the issues that was brought up
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duri ng our discussion and is very pertinent for
the future of our negotiations and our -- the
nunber of acres that we may be -- that we w |
have access to, is on those |l ands that may go
t hrough condemation and if they go through
condemmation, the availability for tribes to be
able to access those also. Usually, |I'mjust
sayi ng unusual, call it atypical, whatever, once
condemmation occurs it's at the last mnute, so to
speak, and in a sense of a project getting
equi pnent to the field and etc., etc., there's
always -- it's rare that it goes to our -- it's
earlier. But it may work that way. That's great
if it does. But if it does not, because we're
dealing with a phased approach to this, we nay
be -- we may be having to -- having field crews
ready and out in the field very, very quickly. So
again, it's comng back to the -- whatever's going
to happen out of this PA, what's going to happen
wth the EIS, and that's -- but one of the
reconmendati ons from Rosebud is that we have
access to those | ands once they becone avail abl e,
and I'' m hopi ng that was a given, so to speak.

But | want to rem nd everyone that that's

an area that we need to ook at within the
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di gressi ons that we have on the PA, MOA and
sonewhat down the road. Thank you.

M5. NADALS: Conrad. Oh, go ahead.

MR. CONRAD FI SHER: Conrad, Northern
Cheyenne. Well, sone of the other issues that
have been di scussed with Charl ene and Vi cki,
think she's very clear about and under st andi ng,
and I know we're tal king about the PA and the | and
I ssue. | don't think that we can do anyt hi ng
about that right at this nonent.

However, | think the PA is sonething that
we could discuss a little bit, kind of see what we
can do while we're still here for sone of us that
have a little nore tinme. And | would maybe j ust
give STB and I CF an opportunity to say what they
envision as far as a franmework for this, whether
or not they foresee a starting point as far as the
PA is concerned. And by "starting point,"” | don't
nmean a framework -- | think we all know what goes
into a PA, but rather, what are sone of the --
sone of the key points that we -- that we need to
consider in this PA? 1Is it sonething that --
know in talking to Cathy and Ri ck, that they want
t he support of the tribes, and it's easier said

t han done because we all -- we all have a | ot
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of -- alot of work and it takes a little bit of

tine, and so | would |Ii ke to know how we can

assi st .

Qbvi ously, we want to be included as
the -- in ternms of the creation of this, but I'm
not sure exactly how we -- we can i ncorporate our

comments into this PA. So it would be nice if you
could give us an idea about what your thoughts are
about the PA and the contents and so that we can
ki nd of have an i dea when we | eave here about the
PA.

MR. STARZAK: Pl ease, Alan, just let ne
just address sonething. So | would just say that
maybe yesterday was kind of the starting point,
hearing fromall of you what needs to be done, how
to involve the tribes, all of these kind of
t houghts that we put on the walls. And what 1'd
li ke to propose is that after the neeting, we | ook
at these, we kind of put them together. W
understand you are all really busy. And after we
can kind of organize that information in a kind of
a PA franmework, we can distribute it to y'all and
then start to get sonme feedback. And I think
Ben' s suggesti on, and Conrad repeated, of having a

meeting in, say, April tinme frane, m ght be good 174
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iIf we kind of can get these conponents together
and run it by you to get your thoughts going. And
then maybe in April we can dig into it alittle
bit nore, and then that would be inforned by naybe
in April we can sit down wth the naps, see where
we need to get a hundred percent access, and start
to plan that for fiel dwork. So just a thought.
Just a proposal, that we don't have to do all of
t hat today, obviously. Cathy.

MS. NADALS: But then I was al so
t hi nking, I was al so thinking that, you know, we
could al ways, you know, take a snmall break and
then we could get into a small er group naybe, and
then just really hash out sone ideas about what
kinds of itens that the tribes would |ike to see,
and do that now before -- while we still have
peopl e here. Because |'mgoing to be here unti
tonmorrow, and it would be really good to know,
beyond what's on the walls, precisely what sorts
of things you think would nake sense in a PA for
this project, what kinds of considerations.
That's just a thought. | don't know. \Whatever --
you know, roll up our sleeves and start, you know,
start working on it. |*'m here until tonorrow.

MR STARZAK: If | could nake a
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suggestion also. Qur very faithful court reporter

has been typing al nost uninterrupted for two days.

MR. STARZAK: She's going to need to

| eave. It mght be easier for us to brainstormif

we |let the court reporter go to her famly.

M5. NADALS: Yeah, that's what | was
t hi nki ng, and then anybody that can stay we can
hash through nore infornally.

MR, SUMMVERVI LLE: | think she is unable
to eat pizza and type at the sanme tine.

M5. NADALS: So we'll say maybe nake

it -- actually, nake this the end of the actual

fornmal neeting, take a break, and then those of us

that would |i ke to hash out sone ideas about the
PA can cone back and naybe break up the tables or
put the tables together so we can have a cl oser
wor ki ng group. Does that sound okay? Does that
make sense?

MR. CONRAD FI SHER© One -- go ahead.

MR. COBURN: Just one quick offer really,

for those of you who don't have it, just as a

poi nt of reference, because |I'm not suggesti ng we

take it and nmake it the PA here, because that

woul dn't be necessarily appropri ate.

W need to all neet, as the Board and | CFE
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have suggested, to hash through what you would
like to see in the PA, and we'l|l have our thoughts
as well, and there wll be others, certainly ACHP
and the SHPO, and the other federal agencies, so
there are several parties to the PA But all that
said, | have -- | have a copy of the PA fromthe

| ast Tongue Ri ver case. | f anybody wants to see
it, just as a point of reference, we can get

copi es nade.

MS. NADALS: Yeah, that would be --
actually, that's sonething that Curl ey had even
suggested, so | think if you have a copy of that
we could |l ook at, and you know, just to have
sonething to guide us, if you wll, not to say at
all that it's going to | ook anything like this,
but just give us sone sense of basic franework of
a PA and how we shoul d insert certain things. I
think it would be great, David, if you could make
sone copi es.

M5. NADALS: How nany peopl e here would
| i ke copi es? Maybe about ten copies, and then
we'll end the neeting for the court reporter after
Conrad's words.

MR. CONRAD FI SHER: Yeah, just | think

for the neeting, | think you may want to ask David_L77
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iIf he can pay for the neeting, because it's all
conti ngent upon his ability to tell his superiors
to see if he can convince them W'II|l try to

twist his arm and he can twi st their arm

But on the other -- the other hook to the

story is that | think a ot of fol ks were thinking

that this neeting was going to end at 1:30 or so,

and | don't know what tine it is, and |'m not sure

how many are ent hused about staying here. You
know, I'minterested in |ooking at the other PA,

and naybe we can cone back and just briefly

discuss it and call it a day. That would work for
ne.

M5. NADALS: Watever y'all want. ' m
perfectly willing to stay here |longer, and if you

just want to take a | ook at the PA and then naybe

provi de sone feedback on it, and have that -- cal

it a day, that's fine with ne, too. I s that what
y'all want to do? Just go ahead with Conrad's
suggesti on? Raise their hands.

Yes, okay, that's what we'll do then.
Take a -- what is it? A 5/15-m nute break?

MR. CONRAD FI SHER: Yeah.

M5. NADALS: Al right, and thanks so

much to our court reporter.
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MR. STARZAK: Thank you so much for
comng the | ast two days.

MS. NADALS: Yeah, for those who are
| eavi ng, thank you so much.

[ PROCEEDI NGS ADJOURNED AT 2:53 P. M ]
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